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To the people of New Zealand, 

if you ever need a friend, 

you have one.

Inscription on the plaque on the Marine Monument, Aotea Quay, Wellington, unveiled 2 December 1955 by the Second Marine Division Association.

We part company as friends,

but we part company as far as the alliance is concerned.

US Secretary of State George Shultz after meeting with Prime Minister David Lange, Manila, 27 June 1986.

We’re very, very, very, close friends.

US Secretary of State Colin Powell in a press conference with Prime Minister Helen Clark, Washington, 28 March 2002.

The United States gladly accepts the invitation to send a ship to the Royal New Zealand Navy’s 75th celebration this November.
US Vice-President Joe Biden to Prime Minister John Key during Biden’s visit to New Zealand, 21 July 2016.
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Foreword
Relations with the United States are vital to the wellbeing and security of New Zealand.  But they are often undervalued by New Zealanders.  

     The United States is a leading source of New Zealand’s investment, tourism, scientific and technical knowledge, intelligence, general information and entertainment from abroad, and ranks third only to Australia and China among our markets.  It is the ultimate guarantor of not only New Zealand’s security but also the security of New Zealand’s trading and diplomatic partners around the world.  

     These facts notwithstanding, the United States still occupies an ambiguous place in New Zealand popular perceptions and provokes anomalous policies.  American culture is caricatured as materialistic even as New Zealanders consume it avidly and visit its source as tourists, scholars, officials and political leaders.  American trade policy is criticised in media headlines for inconsistency or self-interestedness even as New Zealand officials are resolving disputes and securing beneficial concessions from their US counterparts, and New Zealand’s traders are benefiting from global liberalisation achieved by US leaders’ initiatives.  US foreign and defence policies are decried as intrusive and over-reliant on military alliances, nuclear weapons, and espionage.  But successive NZ governments have been able to pursue international arms control, peacekeeping, and humanitarian endeavours only because a reliable security framework has been underpinned by US hegemonic stability and informed by intelligence sharing.
     On the American side, awareness of New Zealand is superficial, since it does not loom large on the trade, security, or cultural horizon, save as a tourist destination.  Few Americans have taken offence at New Zealand’s persistent public scepticism, nuclear-ship-visit ban, so there is no public pressure for official retaliation.  US defence officials are well aware of New Zealand’s military parsimoniousness but since the end of the Cold War have not regarded the NZ Defence Force as crucial to regional security, and have cooperated increasingly with Australia instead.  The US suspension of bilateral military co-operation with New Zealand in 1985 was regarded by some as an overreaction, but there was little urgency to reverse it until recently, because security policy towards New Zealand was not at the top of Washington’s agenda, and those US officials in a position to pursue it were preoccupied with challenges from the Middle East, Russia, and China.
     This book, now updated and expanded, aims to remedy this syndrome of inattention and occasional misperception and scepticism on both sides.  It sets out salient facts about the NZ-US relationship in the broad sectors of defence, diplomacy, and economic interchange.  It reviews the US policies that have affected New Zealand, and the NZ policies that have affected the United States, and discusses them with reference to evidence from history, case studies of recent disputes, and official statements on current issues.  It attempts to show that motives on both sides have sometimes been parochial but always broadly compatible and consistent, that policies have been idiosyncratic at times but broadly honourable and transparent, and that outcomes have been broadly beneficial and satisfying.  

     Above all the author hopes to show that despite differing geo-strategic views the civility of the bilateral relationship is a notable achievement by a succession of political leaders, officials and businesspeople on both sides who have worked diligently to moderate disputes, clarify misunderstandings, and maximise mutual opportunities.  He describes how the relationship is now better than it might have been if selfishness or vindictiveness had prevailed, and offers some lessons for future negotiators to improve the relationship further.
     As did the original book, this Second Edition concludes that on balance the relationship has been good for New Zealand, and also for the United States.  This is especially true since the rapprochement of the 2000s, described in the updated pages below. This felicitous outcome owes something to complementarity and convergence of interests, but equally to prudent management by political leaders in both countries.  The author hopes that reading this book will inspire publics as well as officials to replace their inattention with appreciation and their scepticism with trust. Initiatives by political and business leaders, journalists, tourists, academics and people on cultural exchanges can also play a constructive role.  It is hoped that this review of how a variety of bilateral differences have been managed, and many of them resolved, will encourage leaders, officials, and opinion-makers on both sides to further improve an already excellent relationship. 

     The author would like to thank numerous New Zealand officials in the Ministry of Foreign Affairs and Trade, Ministry of Defence, NZ Defence Force, Ministry of Business, Innovation, and Enterprise, NZ Trade and Enterprise, Tourism NZ, Education NZ, Fonterra, Beef+Lamb NZ, the American Chamber of Commerce in Auckland, and the NZ US Council for valuable information and insights.  Equally helpful have been their counterparts in the US departments of State, Defense, and Commerce, the Office of the US Trade Representative, the Congressional Research Service, and staff members of the House and Senate, policy research institutions, and universities, and diplomats of the US Embassy in Wellington and the US Consulate-General in Auckland.  The author is grateful to The University of Auckland PBRF Research Fund and Jordan Hanford for research support, Dr Anthony Smith and the Publications Committee of the New Zealand Institute of International Affairs and two anonymous peer reviewers for editorial advice, and Fiona Cooper Clarke and the NZ US Council for advice and sponsorship of publication of this updated and expanded edition of New Zealand United States Relations.

Stephen Hoadley, 
The University of Auckland
November 2016

1

Comparisons, Policies and Institutions

T

his chapter begins with the assumption that New Zealand and the United States are comparable in spite of their obvious differences of scale.  It then applies three classic models of international relations to New Zealand-United States relations, but supplements them by introducing three modern syntheses.  These syntheses, the concepts of complex interdependence, asymmetric negotiation, and foreign policy analysis, are used to explain how a small partner can negotiate credibly and effectively with a very large one.  The remainder of the chapter provides background on New Zealand and United States national interests, foreign policies, and policy-making institutions.  It concludes with an overview of the rest of the book.

This chapter may be studied as a primer by those new to the subjects of international relations and foreign policies.  In conjunction with Chapters 2 and 3, it constitutes a reference source for readers wishing to refresh their understanding of the institutional and historical context of the relationship before taking up the accounts of bilateral issues in subsequent chapters.  

Disparity and comparability

The most striking fact about New Zealand and the United States is their disparity.  New Zealand is one of the smaller countries in the world, as measured by size, population, economic resources, and arms, whereas the United States is the world’s third most populous nation and the sole superpower.  New Zealand is an agriculture-based trading state at the periphery of global commerce whereas the United States is the world’s leading economy in industry, finance, and science, and at present is a leading engine of global economic growth.

Nevertheless New Zealand and the United States are comparable in many respects.  Both have their origins in British colonialism and are heirs to the language, culture, law and institutions of Great Britain, albeit much modified by local practice.  Both have evolved into modern liberal democracies with market economies and have achieved high standards of living, education, and public order.  Their governments offer to all residents equal legal opportunities for self-improvement and proffer welfare assistance to those unable to cope.  

Both governments pursue world peace, arms control, and international co-operation through the United Nations and regional bodies.  Both respect international law, customs, and diplomatic protocol and each contributes willingly to peacekeeping and peace enforcement initiatives abroad.  Both are committed to free flows of trade, capital, tourists, and information limited only by domestic priorities.  Both are devoted to enhancing human rights and protecting the natural environment, and each is determined to curb terrorism, drug trafficking, and international crime.

Thus a comparison of New Zealand and the United States and a study of their relations may take a number of qualitative similarities for granted, making their quantitative disparity less important.  War, ideological clash, or severe and persistent divergence of policy, as have characterised US relations with many countries in the past century, have never occurred, and are almost unthinkable, with regard to New Zealand.  This book is not a tale of war and reconciliation, as it might have been about Mexico, Germany or Japan, but rather a narrative of predominantly harmonious and co-operative relations between two sovereign states. 

Against this backdrop of consensus on domestic and international principles, however, the two states remain distinct in traditions, institutions, and policies.  Throughout their relationship policy differences have arisen over priorities, nuance, idiom, and political exigencies.  Others have arisen over economic and treaty claims.  Some of these have persisted, and a few have escalated to become full-blown bilateral disputes.  But most have not.

Much of this book is about NZ-US differences that have emerged despite the two countries’ similarities and affinity.  The moderation, amelioration, and resolution by negotiations of those disputes that have flared up, and the prevention of others that remained dormant, are stories of achievement by NZ and US leaders and officials, and they deserve telling.  They are examples of effective foreign policy management worthy of study and emulation.  They are also examples of how a small state can maintain its autonomy and integrity while pursuing its legitimate interests in a world of more powerful states. 

The title of this book sums up the current situation.  The New Zealand Government in 1985 put anti-nuclear principle (and party political pressure) before the military benefits of its hitherto key alliance.  But after having been excluded from the alliance, it then worked hard to maintain other sectors of the relationship with the United States, whose leaders reciprocated.  Goodwill on both sides prevailed, and the two governments, while no longer allies, are ‘very, very, very close friends’.
  

The NZ-US nexus: power, dependency, or idealism?

If power politics were the dominant mode of relations between states, there would be little of interest to say about New Zealand-United States relations.  This book would be simply a footnote to the oft-quoted pronouncement made two millennia ago by the Greek historian Thucydides: “The strong do what they will, and the weak do what they must.”

Pursuit and exercise of power is the core paradigm of the “realist” and in particular the “neo-realist”
 school of thought in the study of international relations.
  Realists are pessimists, see conflict and threat everywhere, despair of a moral order, and put their reliance on military power as a means to survive in an anarchic and hostile world.  Their policy prescriptions include diverting national economic and human resources to build armed forces, directing statesmen to maintain a balance of power, and instructing diplomats to negotiate alliances and warn off adversaries.  Realists would recommend that New Zealand ally itself with the United States and subordinate itself to US interests and policies as a guarantee of protection in time of threat, as in 1942 when Japanese attack loomed, or in the face of the rising power and assertiveness of China.    

Alliance participation has been likened to paying the premiums on an insurance policy, and partly described the adherence by New Zealand to the ANZUS Treaty in the Cold War period.  But it did not square with New Zealand’s policy of excluding US nuclear ships in 1985, a policy that ended the US security guarantee and curtailed New Zealand’s access to US military exercises and intelligence.  Similarly New Zealand’s decisions in 1998 and 2000 not to acquire additional frigates or lease F-16 fighters, in order to conserve budget resources for domestic programmes, reduced New Zealand’s ability to participate in collective defence arrangements with Australia and its ally the United States.  Furthermore, New Zealand defied President George W. Bush in 2013 in deciding not to join the US-led invasion of Iraq.  Therefore realism is not an adequate paradigm by which to describe New Zealand’s relations with the United States.

A second school of international relations is dependency theory.  Expressed by Marxists, world-systems structuralists, and anti-globalists, this approach identifies the spread of global capitalism as a principal dynamic.  States and inter-governmental organisations such as the World Bank, International Monetary Fund and World Trade Organization are viewed as serving the interests of giant multinational corporations and finance houses at the expense of the Third World.  Rich countries dominate and exploit poor countries by buying labour and raw materials cheaply and selling goods and lending money dearly.  The economic subordination is assured by occasional use of military power by states to discipline deviants.  Dependency theorists prescribe closing the nation’s borders in a pursuit of autarky and organising coalitions of the exploited to resist domination.  

In the dependency paradigm, New Zealand is a satellite of the United States-centred capitalist system.
  At best New Zealand is allowed to share in the spoils as an intermediate exploiter of the South Pacific and Southeast Asia, and this indulgence forestalls impoverishment.  In a more extreme view, New Zealand is a society manipulated by false ideologies into voluntarily opening its borders to US capital and products to the point that domestic industry is driven out of business and the economy falls to the mercy of profit-taking by US-based multinational corporations, fluctuations of the US stock market, and a strengthening US dollar.  Economic decline, social stratification, and ethnic polarisation are inevitable.  This paradigm has its NZ adherents, particularly among labour union leaders, students, the unemployed and the aged, a handful of academics and journalists, and activists in the Green Party.  The rise in unemployment, local business failures, and US ownership of assets, and a widening gap between rich and poor following the NZ Government’s thoroughgoing deregulation and privatisation policies pursued since 1985, gave it a superficial plausibility.  

Yet in the judgements of both mainstream parties, and the majority of the leaders of the academic and business communities, the new policies were necessary to avert the consequences of New Zealand’s previous inefficiency and lack of global competitiveness.  They were undertaken voluntarily by Government in full knowledge of their implications, because persistence with the old policies would have entailed even worse consequences.  Foreign investment came not only from the United States but also Australia and Asia, was carefully monitored to comply with New Zealand law and policy, and has been shown to be beneficial, on balance.  Because of its openness, New Zealand adjusted to the Asian Financial Crisis and the Global Financial Crisis with little flight of capital.  The newly efficient and open economy was in a position to take advantage of the global economic upswing, not least in the United States, and to regain prosperity.  In light of these observations the paradigm of New Zealand dependency on the United States is not persuasive.

More discriminating, generous, and hopeful than realism or dependency is a third school of international relations thought: idealism.
  Idealism and its cousin liberal internationalism rest on the belief that humane values can be manifested in foreign policies, and that international law and institutions can elevate inter-state relations above a mere struggle for power or economic domination.  The international relations idealist pins hopes on international institutions, open diplomacy, and reciprocation for mutual benefit.  Inter-governmental relations are to be guided by principles to achieve justice. 

New Zealand and the United States in many ways exemplify idealism.  They practice democracy and humane values and promote them abroad, participate in international organisations, support international law, and contribute aid to poor countries and peacekeepers to countries in conflict.  Yet these policies are anchored to unilateral interests.  Each state engages with non-democratic governments, China for example, when diplomatic or economic goals are served.  Neither state expends more than a fraction of its wealth on international organisations or humanitarianism.  Each depends on its armed forces, on alliances, and ultimately self-help, as the ultimate guarantee of its security.  Neither has any intention of surrendering its sovereignty to supra-national authorities…or to each other.  The idealist paradigm, while promising, thus falls short of explaining the quality of NZ-US relations.

These three paradigms – realism, dependency, and idealism – are broad, loose and fluid.  Their elements are not consolidated, and their boundaries are not precise.  And none is quite suitable as a model for this book, by which a survey of NZ-US relations may be oriented.  Those who find them inadequate, as does this author, have sought hybrid approaches to keep the insights but avoid the rigidity and exclusiveness of the classic schools.  Neo-classical realists, for example, have conceded that values, laws, international institutions, and calculations of reciprocal benefit exercise legitimate restraints on states.  Modern idealists acknowledged that clashes of interests backed by armed force would sometimes occur among sovereign states.  After the invasion of Kuwait by Iraq both conceded that counter-force may be necessary as a last resort to achieve stability and justice.  Both observed that despite the persistence of state-centric sovereignty, most governments increasingly work through international institutions and take into account economic rationality and private reform initiatives when making their policies.

Complex interdependence

Eclectic scholars incorporating the insights of the realists, idealists, and dependency theorists have tended to converge on a fourth model of international relations.  Political scientists Keohane and Nye have coined a term to describe this hybrid concept: complex interdependence.
  A simplified composite of their insights follows.
· International institutions and law increasingly guide inter-state relations.

· States remain the primary actors but share influence with non-state actors such as transnational corporations and international special-interest groups.

· Goals of states, because they are increasingly influenced by domestic politics, are becoming multi-faceted.  The foreign policies that follow will vary by issue, political context, and timing, and will lead to numerous overlapping and fluid international coalitions.

· Power resources, too, will vary by issue, context, and timing.  Power in one issue, coalition, or negotiation will not necessarily translate to power in another. Powerful states can no longer assert power across the board.

· Movement of issues into international institutions will flatten the hierarchy of power so small states or coalitions of small states can negotiate as near-equals with powerful states on many issues.

· Small states and non-state actors can increasingly set the agenda and parameters of issue debate and influence “international public opinion”. 

This book is based on the assumption that complex interdependence prevails in relations between New Zealand and the United States.  It takes the view that while New Zealand and the United States remain sovereign states responding in part to domestic political influences, they are also embedded in the modern international system.  This means that each has equal status in international law and international institutions despite their obvious disparity of size, wealth, and power.  The emerging international framework provides a small state such as New Zealand with an opportunity to negotiate as a nominal equal with a superpower such as the United States.  This nominal equality is accepted by United States leaders because the principles behind it – sovereignty, respect, and comity – also serve a fundamental US goal of promoting a stable, peaceful, and just international order. 

Asymmetry in NZ-US negotiations

Even in an environment of complex interdependence, the question remains how New Zealand and the United States can negotiate meaningfully.  Their disparity of power suggests that the United States would always dictate the terms and New Zealand would perforce accept them, as Thucydides would have predicted.  This has not been the case, for four reasons.  


First, as described above, the international norms of nominal equality and peaceful and legal intercourse, and US domestic law, restrained the United States Government from exercising its full power against New Zealand.  Second, US interests, policies, and administrative practices have harmonised with those of New Zealand in substantial respects, so the exercise of power was unnecessary to negotiate to resolve disputes and forge mutually satisfactory agreements.  Third, the process of a bilateral negotiation has a dynamic quality that limits the exercise of power and provides to the less powerful party opportunities for management of pace and timing, clever presentation, and ingenious trade-offs.  And fourth, New Zealand was able to employ some of the techniques of “asymmetric negotiation” to compensate for the imbalance of power.  

Studies by Habeeb and others of asymmetric negotiation have concluded that a small state can exercise “issue power” even though its negotiating partner has greater “structural power”.
  In a similar vein Bacharach and Lawler have shown how small states can use the distinction between absolute, relative, and total bargaining power to their advantage.
  These studies provide theoretical explanations of why New Zealand negotiators have usually gained as much as they conceded in talks with the United States.  

In essence, the structure, norms and dynamics of negotiation, embedded in the emerging international system of complex interdependence, provided New Zealand with opportunities to redress its quantitative disadvantage by qualitative initiatives.  By exercising “issue power” at each phase, New Zealand could assert its interests and pursue its policies as a nominal equal or, to put it in popular parlance, compete on a level playing field.  This does not guarantee victory to small players, as was shown most recently in the lamb “injury” tariff dispute (Chapter 10), but it makes the game more fair and worth playing.  This theme is explored further in Chapter 14.

Foreign policy analysis

An awareness of domestic politics is also essential for understanding NZ-US interactions.  The following pages present numerous examples of New Zealand and United States policies towards each other that have been driven by political dynamics which not infrequently shape or even confound policies that might be regarded objectively as in the national interest.  Scholars of the  international relations subfield of foreign policy analysis, many contributing to the journal Foreign Policy Analysis, assume, with realists, that states make sovereign decisions, some of which, in agreement with idealists and analysts of complex interdependence and asymmetric to cooperation and agreements.  They differ only in greater emphasis on negotiations, lead to voluntary compliance with international norms and therefore the influence of politics.  This book thus adopts a foreign policy analysis approach.
   Its blending of elements of realism, liberal internationalism, complex interdependence, and asymmetric negotiations with domestic politics facilitates exploration of the varying contours of the NZ-US relationship.  It is compatible also with classical and neo-classical realist approaches inasmuch as these acknowledge the influences of political ideas and actions within the boundaries of nation-state.  This book does not set out to prove that one approach is better than another, but rather implicitly to employ the approach the author finds most persuasive, and that approach is foreign policy analysis.  
Interests and policies of New Zealand

In the modern international system, states are expected to pursue their national interests.  National interests are adopted and prioritised by governments and expressed in foreign policy: diplomatic, economic, military or combinations of all three.  The challenge of enlightened international politics is not to eliminate the interests of states but to harmonise them with those of other states.  

NZ-US relations are animated by the interests of each state and manifested in the foreign policies of each government.  These interests and policies are in turn shaped by, manifested, and administered by the politics and institutions of each country.  The concepts of state, interests, policies, and institutions are considered below in turn.  

States are authoritative territorial organisations.  They are based on a population that is defined, organised and administered by a government exercising a monopoly of power within its jurisdiction.  States have people, geographic boundaries, central rulers, executive agencies, legislatures, laws and law enforcement agencies, and armed forces.  States have standing in international law and diplomacy in accordance with the principle of sovereignty that emerged following the Peace of Westphalia in 1648.  As such they are entitled to recognition, respect and non-interference by other states, and their diplomats, citizens, and property are entitled to protection.  

Britain’s thirteen American colonies rebelled in 1776 and formed the United States.  American leaders immediately plunged into active diplomacy.  In contrast, New Zealand was founded as a British settler colony in 1840.  Its leaders, while clearly voicing a unique New Zealand view of world affairs, were content to accept the advice and protection of the British Government until the mid-1930s. At present both are established sovereign actors, fully recognised by the international community by virtue of their adherence to treaties, membership in the United Nations and participation in international diplomatic activities.  New Zealand’s colonial and later dominion status, and secession by the Confederacy from the United States in the early 1860s, are now in the past.
   Current claims by the indigenous Maori and Native Americans are not likely seriously to challenge the integrity of either country.  Their governments are legitimate, authoritative, and effective in protecting person and property, collecting taxes, dispensing services, defending their borders, and projecting their interests abroad.   

Interests, or national interests, are overarching long-term goals of a state.
  The most fundamental interest of every state is security from conquest or harm.  Security is a prerequisite for safety, prosperity, and status, which are other core interests.  These interests may be expressed in a variety of idioms, and their relative importance and manifestation will vary from state to state and from time to time.  New Zealand’s interests have been summed up by officials in the following terms.
· Maximise the impact of New Zealand’s membership in the United Nations Security Council.

· Lead the export markets stream of the Business Growth Agenda to increase market access, regional economic integration, and improve the international performance of New Zealand business.

· Embed New Zealand as an integral and trusted partner in the Asia-Pacific.

· Maximise the impact of New Zealand’s engagement in improving the prosperity, stability, and resilience of the Pacific Islands region and its people.

· Promote sound international solutions on climate change, natural resources, and environmental protection.

· Protect and advance New Zealand’s and New Zealanders’ security.

National interests are put into practice by governments.  While interests remain relatively constant, successive governments may reinterpret or re-prioritise them, and adopt various foreign policies to pursue them. Policies are both political statements of intent and administrative guidelines.  Some may change when a new government takes office with new priorities and commitments and enters into new international obligations.  They may be interpreted flexibly by those executing them.  Well-shaped foreign policies establish a rational linkage between national interests, government resources, and international opportunities and risks.  An effective government is one that can achieve most of its declared policies.  

The Ministry of Foreign Affairs and Trade (MFAT) in 2015 presented New Zealand’s foreign policies as follows:

Diplomacy

· Make a constructive and credible contribution towards the resolution of major issues before the UN Security Council and to the improved operation of Council processes.

· Ensure all states, and the Small Island Developing States, and given a fair hearing in the UN Security Council.

· Build deeper and broader strategic relations that advance New Zealand’s interests.

Trade

· Conclude and implement TPP, RCEP, and GCC FTAs and a refreshed China FTA, conclude a European Union FTA, and make progress with India and the Pacific Alliance.

· Resolve market access challenges through dispute settlement and protecting the New Zealand brand.

· Sustain a robust and viable WTO.

· Deliver an improved policy environment to assist businesses to achieve their internationalisation objectives.

Asia-Pacific

· Lead regional thinking on a Free Trade Area of the Asia-Pacific.

· Strengthen Asia-Pacific partnerships and connectivity.

· Deepen influence in ASEAN to achieve the Business Growth Agenda.

· Position the East Asia Summit as the premier leaders-led dialogue on regional strategic challenges.

· Build the capacity of New Zealanders to engage with the region.

Pacific Islands

· Support the Pacific Island Forum to deliver regional solutions.

· Support Pacific countries to achieve increased incomes and employment from agriculture, fisheries, and tourism.

· Increase access to renewable energy and information and communications technology.

· Build engagement with Fiji.

· Step up our relationship with Papua New Guinea.

· Engage with the parties of the Bougainville Peace Agreement to achieve a peaceful resolution of Bougainville’s constitutional status.

· Conclude the PACER Plus Agreement with a balance between trade policy and development outcomes.

· Strengthen MFAT’s leadership role for NZ agencies working in the Pacific.

Environment and resources

· Secure a new climate change agreement.

· Develop better carbon markets, control of agricultural emissions, and climate policy finance.

· Eliminate IUU fishing and whaling in the Southern Ocean and Ross Sea.

· Support sustainable management of Pacific fisheries.

Security

· Contribute to stability and security initiatives to manage our global risk.

· Counter terrorism and radicalisation through involvement in regional and multilateral counter-terrorism capacity-building initiatives.

· Advance New Zealand’s resilience and strategic thinking on combatting cyber threats and regional people smuggling.

· Advance arms control and disarmament through implementation of the Arms Trade Treaty and progress on nuclear disarmament.

· Entrench a whole-of-government approach to supporting the security of the Pacific.

New Zealand’s policy aims with regard to the United States were embedded in the Wellington Declaration of 2010 and the Washington Declaration of 2012.
  Subsequently MFAT in its Annual Report 2014-2015 stated:

With the United States, we worked to deepen New Zealand’s connectivity with Washington as a strategic partner through the strategic dialogue between senior officials about issues of mutual interest across a wide range of foreign policy areas and engagement on issues one the UNSC agenda.

The NZDF Defence White Paper 2016 stated:

New Zealand’s defence relationship [with the United States] is now characterised by cooperation across a broad range of areas including maritime security, humanitarian assistance and disaster relief, military exercises and operations in the Middle East.  Given the values New Zealand shares with the United States, the degree of global influence it exerts, and the wealth of knowledge and experience New Zealand can draw from such a partner, this relationship will remain one of this country’s closest.

These forthright statements of cooperation may be compared with a statement made in 1999, reflecting an edgier relationship. 

Our goal is to have a balanced, productive relationship with the United States which helps us achieve our core economic and political/security objectives.  We do not have a lot of leverage, and do not always see eye to eye.  But through maintaining dialogue with the US on a broad range of issues and co-operating constructively as a responsible international citizen e.g. in UN peacekeeping, disarmament and environment issues, we increase our ability to make our voice heard in Washington. [author’s emphases]

New Zealand foreign policy institutions

Foreign policies are decided upon and carried out by governments, working through institutions.  Institutions may be grouped into three categories: policy-influencing, decision-making, and policy-implementing.

Policy-influencing institutions in a democracy begin with the general public, which exerts influence through public opinion, elections, special-interest groups or lobbies, political parties, and the mass media.  Policy decision-making institutions include the executive and the legislature, and in infrequent but significant cases the judiciary.  Policy-implementing institutions include the administrative agencies directed by the executive: the diplomatic, trade promotion, borrowing and lending, and aid dispensing agencies, the immigration and border control agencies, and the intelligence services, defence forces and police. 
New Zealand’s institutions fit this general pattern.  See Figure 1.1.  The public influence foreign policy through the institutions typical of a liberal democracy.  However, foreign policy is rarely an issue in elections, and parties and candidates are chosen mainly on their domestic economic policy stances.  
Figure 1.1

New Zealand Foreign Policy Institutions
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The salience of foreign policy issues is low, with less than five percent of polled respondents citing foreign affairs as a matter of concern.
On five occasions, however, vigorously expressed public opinion has influenced policy regarding the United States.  The first was the widespread opposition to participation in the war in Vietnam in the mid- to late-1960s.  This induced the NZ Government to limit its commitment of troops despite US wishes and stimulated general scepticism among youth and peace activists towards US military policies.  

The second was the public opposition to visits by US nuclear-armed warships (see Chapter 4).  This peaked with the election of a Labour Government in 1984 that subsequently refused a proposed port visit by a nuclear-weapons-capable US warship.  The refusal precipitated the cut-off of US military co-operation with New Zealand and rendered the ANZUS treaty inoperative.  It also led to strict anti-nuclear legislation that troubled the NZ-US relationship for a quarter-century.
The third was opposition to the visit of nuclear-propelled ships.  Public sentiment induced the National Party in 1990 to reverse its prior support of US nuclear-propelled ship visits and prevented it from easing the legislative ban in spite of a scientific report in 1992 concluding that nuclear-propelled ships were safe.  Polls through the 1990s and into the 2000s reflected rejection, by a persistent majority, of nuclear-propelled ship visits. 

The fourth was antipathy towards the proposed Multilateral Agreement on Investment (MAI) championed by the United States in the mid-1990s.  Sceptics of globalisation stigmatised the MAI (and later the ADB, APEC and the WTO) as an instrument facilitating foreign (mainly US) buy-up of New Zealand assets and erosion of economic sovereignty to the detriment of workers and the unemployed.  Faced with opposition in other countries New Zealand, and then the United States, withdrew the Agreement from consideration, and it failed. 

The fifth was the emotion generated by genetically engineered foods from the United States.  This encouraged the Government, prodded by the populist Greens, to propose strict labelling requirements on imports, much to US annoyance (see Chapter 12).

     Interest groups play a significant role in consolidating the views of their members, publicising their interests, lobbying Parliament and Cabinet, and consulting with administrators.
 Trade and investment policies are the focus of the influential peak associations: Federated Farmers, the Manufacturers and Employers Federation, Export New Zealand, BusinessNZ, the New Zealand Initiative (formerly Business Roundtable),
 the NZ International Business Forum, the Council of Trade Unions, Auckland Chamber of Commerce, and the American Chamber of Commerce and a number of producer and bilateral trade promotion councils, notably the NZ US Council.  Moral, environmentally sensitive, and humanitarian foreign policies are advocated by such groups as Greenpeace, Amnesty International, and the Council for International Development, and international charities such as World Vision and Oxfam. Anti-war, anti-nuclear, and anti-military groups such as the International Campaign to Abolish Nuclear Weapons,
 Peace Movement Aotearoa,
 and the Foundation for Peace Studies are numerous and vocal.  They are balanced by veterans’ associations such as the Returned Services Association and the Officers Club that are supportive of robust defence and sceptical of idealist policies.   

     Political parties in New Zealand divide on a right-left spectrum, reflecting realism versus idealism.  The National Party represents the centre-right, the Labour Party the centre-left.  These two well-established parties customarily alternate in forming governments.  To the right of National is the small ACT Party.  To the left of Labour are the Greens (formerly the Alliance), also small.  New Zealand First, the United Future Party, and the Maori Party are smaller yet, and occupy the centre of the political spectrum between the National and Labour parties, sometimes in coalition or association with them. 

In broad terms, the parties of the right are supportive of the monarchy, the Commonwealth, collective defence treaties, a robust defence capability, free trade, and liberal immigration and capital investment.  The parties of the left tend to republicanism, prefer collective security to collective defence, and place more faith in the United Nations, relations with Third World countries, and aid.  They prefer peacekeeping to orthodox defence, believe free trade has caused unacceptable hardship in New Zealand, and are sceptical of liberal capital investment and immigration.  The Labour-Alliance Coalition that won power in late 1999 proclaimed pursuit of human rights, disarmament, and increased aid as three of its foreign policy priorities.  Its defence policy, in contrast to that of the preceding Government, was reoriented to international peacekeeping by ground force units while air and naval combat capability, and conventional alliance relations, were temporarily downgraded.  Troop deployments to Afghanistan and new naval acquisitions brought Labour’s policies closer to National’s in the 2000s.  

     Parliament (correctly speaking, the House of Representatives) in New Zealand plays only a small role in foreign policy.  Its primary functions are to vote funds for foreign affairs and defence and to pass laws that give domestic implementing effect to treaties negotiated by the Government.  Parliament’s Select Committee on Foreign Affairs, Defence and Trade conducts enquiries, publishes reports, and considers treaties and bills with foreign policy content, but has no power to block or amend legislation.  Texts of treaties signed but not yet ratified are placed before Parliament for consideration and comment, but Parliament cannot reject or change them.

Cabinet, called the Government, makes foreign policy.  The External Affairs Act 1943 prescribed designation of one Cabinet minister as Minister of External Affairs with power to administer New Zealand’s foreign relations, communications and representation.  And it authorised the setting up of a Ministry of External Affairs to be headed by a Secretary of External Affairs.
  Since 1989 the Minister of Foreign Affairs and Trade has conducted diplomacy and negotiated and signed treaties on behalf of Cabinet.  The Ministry of Foreign Affairs and Trade (MFAT), normally the lead ministry of inter-ministerial task groups, works closely with the ministries for Trade, Finance, Defence, Police, Intelligence, Immigration, Customs, and Agriculture (now Ministry for Primary Industries) when foreign policy issues arise in their portfolios.

Cabinet (correctly speaking, the Governor-General in Executive Council) is empowered to ratify treaties without explicit Parliamentary consent, recognise foreign governments, choose NZ ambassadors and high commissioners, approve foreign diplomats, and make policy choices. Cabinet also oversees the drafting and introduction of legislation and budgets to Parliament for approval.  Cabinet, normally numbering about 20 ministers, meets in plenary and also in committees.  Of relevance to foreign policy are the three Cabinet Strategy Sub-Committees on Defence and External Relations, Intelligence and Security, and Civil Defence and Terrorism.  The Cabinet Committee on Enterprise, Industry and Environment makes decisions on external economic issues. 

Cabinet committees of ministers are assisted by an Officials Committee for Domestic and External Security Co-ordination.  The secretaries or chief executives attending this committee also define the administrative agencies most closely involved in monitoring and implementing foreign policy.  They include Foreign Affairs, Defence, the Defence Force, Security Intelligence Service, and Government Communications Security Bureau, and other agencies sitting in such as Police, Civil Defence, Treasury, Commerce, Customs, Agriculture, and Immigration as appropriate to the issue under consideration.   The Prime Minister is assisted by the Department of the Prime Minister and Cabinet, of which the most relevant units are the Policy Advisory Group, the External Assessments Bureau, and the Domestic and External Affairs Secretariat.

The Ministry of Foreign Affairs and Trade is the principal executor of foreign policy. Headed by the Minister of Foreign Affairs and managed by the Chief Executive Officer (formerly Secretary), it was staffed in 2016 by 589 officials based in Wellington and 767 abroad.
  Its functions may be summarised as advising the Government through its Minister of Foreign Affairs and Minister of Trade; conducting day-to-day contacts, information gathering, and negotiations abroad and in Wellington with visiting officials and resident foreign diplomats in Wellington; administering aid and other programmes; and managing the personnel and assets of the Ministry.
  New Zealand maintains 30 embassies, 17 high commissions (embassies in Commonwealth states), 2 missions (to the United Nations in New York and Geneva), and 10 consulates-general in 50 countries abroad.  It is also the lead agency in intergovernmental committees for security and defence, arms control, trade, investment, immigration and environmental conservation policies.  
     MFAT works closely with the Ministry of Business, Innovation and Employment and the Ministry of Primary Industries in setting policy on trade negotiations and managing imports and immigration, NZ Trade and Enterprise (NZTE) and the Overseas Investment Office in export and investment promotion, the Ministry of Defence in weapons procurement overseas, the New Zealand Defence Force (NZDF) in military exercises, exchanges, and peacekeeping deployments abroad, and Antarctica NZ in Operation Deep Freeze.  It works with other departments on specialised issue areas such as quarantine, political asylum, law enforcement, and maritime resource and human rights protection that have a foreign policy dimension.  MFAT encourages outreach by supporting autonomous bodies such as the NZ Institute of International Affairs, the NZ Centre for Strategic Studies, The Asia NZ Foundation, and Fulbright NZ.  
The Governor-General, representing the Queen, formally appoints the ministers of the Crown, and is the final signatory of legislation.  He or she formally appoints New Zealand high commissioners (to Commonwealth states) and ambassadors (to non-Commonwealth states), receives foreign diplomats and heads of state, and is the titular commander of the New Zealand Defence Force.  But the Governor-General acts on advice from the Government in policy and personnel matters and does not play a substantial part in decision-making or the conduct of foreign affairs, so is not comparable to the US President except in a ceremonial role.

US interests and policies

US interests are many, varied, and extensive.  They are also of long standing.  The Constitution in 1789 set out the goals of the new American state in terms that still signal the US national interest:

To provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity. 

President Barack Obama provided a modern summary of interests in 2015 when he stated that America’s core objectives were to advance: 

· the security of the US, its citizens, and US allies and partners,

· a strong, innovative, and growing U.S. economy in an open international economic system, 
· respect for universal values at home and around the world, and
· an international order that promotes peace, security, and oppor​tunity.[author’s emphases]

United States foreign policies derived from these four core interests are more far-reaching, varied and muscular than those of New Zealand, as befits a superpower.  President Obama’s foreign policies, grouped under the core sectors of security, economy, values, and international order, were as follows.
 

Security

· Maintain a national defense that is the best trained, equipped, and led force in the world while honoring our promises to service members, veterans, and their families.

· Work with Congress to end the draconian cuts imposed by sequestration that threaten the effectiveness of our military and other instruments of power.

· Reinforce our homeland security to keep the American people safe from terrorist attacks and natural hazards while strengthening our national resilience.

· Transition to a sustainable global security posture that combines our decisive capabilities with local partners and keeps pressure on al-Qa’ida, ISIL, and their affiliates.

· Strive for a world without nuclear weapons and ensuring nuclear materials do not fall into the hands of irresponsible states and violent non-state actors.

· Develop a global capacity to prevent, detect, and rapidly respond to biological threats like Ebola through the Global Health Security Agenda.

· Confront the urgent crisis of climate change, including through national emissions reductions, international diplomacy, and our commitment to the Green Climate Fund.

Economy
· Strengthen American energy security and increasing global access to reliable and affordable energy to bolster economic growth and development worldwide.

· Open markets for U.S. goods, services, and investment and leveling the playing field for American workers and businesses to boost our economic competitiveness.

· Advance a trade agenda – including the Trans-Pacific Partnership and Transatlantic Trade and Investment Partnership – that creates good American jobs and shared prosperity.  

· Lead efforts to reduce extreme poverty, food insecurity, and preventable deaths with initiatives such as Feed the Future and the President’s Emergency Plan for AIDS Relief.

· Prove new sustainable development models like the President’s Power Africa Initiative.

Values
· Hold ourselves to the highest possible standard by living our values at home even as we do what is necessary to keep our people safe and our allies secure.

· Promote and defend democracy, human rights, and equality while supporting countries such as Tunisia and Burma that are transitioning from authoritarianism.

· Empower future leaders of government, business, and civil society around the world, including through the President’s young leaders initiatives.

· Lead the way in confronting the corruption by promoting adherence to standards of accountable and transparent governance.

· Lead the international community to prevent and respond to human rights abuses and mass atrocities as well as gender-based violence and discrimination against LGBT persons.

International order 
· Work with partners to reinforce and update the rules of the road, norms, and institutions that are foundational to peace, prosperity, and human dignity in the 21st century. 

· Strengthen and growing our global alliances and partnerships, forging diverse coalitions, and leading at the United Nations and other multilateral organizations.

· Rebalance to Asia and the Pacific through increased diplomacy, stronger alliances and partnerships, expanded trade and investment, and a diverse security posture.

· Strengthen our enduring commitment to a free and peaceful Europe by countering aggression and modernizing the NATO alliance to meet emerging threats.

· Pursue a stable Middle East and North Africa by countering terrorism, preventing Iran from obtaining a nuclear weapon, and reducing the underlying sources of conflict.

· Build upon the success of the U.S.-Africa Leaders’ Summit by investing in Africa’s economic, agricultural, health, governance, and security capacity.

· Promote a prosperous, secure, and democratic Western Hemisphere by expanding integration and leveraging a new opening to Cuba to expand our engagement.

The most comprehensive statements of US policy aims with regard to New Zealand are embedded in the Wellington Declaration of 2010 and the Washington Declaration of 2012.
  A recent statement by Secretary of State John Kerry provided the general approach, which is one of cooperation with New Zealand on shared policy aims.
We work together to advance democratic freedoms, fair and open systems of trade, inclusive economic growth, and environmental protection. The United States highly values our partnership with New Zealand as we both strive to make the world safer, more law-abiding, and more sustainable.

US foreign policy institutions

US institutions are larger and more complex than New Zealand’s but similar in broad functions inasmuch as both are modern democracies.
  The US public is preoccupied with domestic issues, and foreign issues do not rank in the top four “biggest problems facing the country”.
  Increasing scepticism about the effect of free trade on jobs and anxiety about terrorism, drug trafficking, and proliferation of weapons of mass destruction emerge in polls and political aspirants.  Specialised groups attempt to focus public attention on immigration policy (either to liberalise it or restrict it), human rights violations, despoliation of the environment or harm to wildlife, with only modest success.  Interest groups exist for every conceivable interest whether domestic or international in orientation. 

Economic policy groups are divided by whether they have a domestic or international orientation.  For example, the views of small farmers contrast to those of large farmers and agribusiness, domestically-oriented manufacturers disagree with internationally-oriented manufactures, less-skilled labour unions differ from skilled trades unions, small businesses have a different view from large businesses, and importers contrast to exporters.  The former tend to be parochial, the latter international in outlook.  Human rights, labour standards, and environmental lobbies are strong and made a visible impact on President Clinton’s trade policy, particularly at the time of the demonstrations in Seattle against the WTO in 1999.  The defence industry and armed services and veterans’ lobbies are generously financed and staffed, well informed, and politically influential, in contrast to those in New Zealand.  

Foreign policy analysts are numerous and institutionalised in the United States.  The Congressional Research Service and the Brookings Institution in Washington are just two of hundreds of large, well-staffed government and government-supported research institutions. US researchers, academics, and journalists dedicated to foreign policy number in the thousands, and serious periodicals in the dozens.  In contrast, New Zealand could muster only about 50 academics and researchers outside government employment with substantial commitment to foreign policy study, and only a half-dozen institutes and periodicals outside the universities.  The volume and quality of US analyses of diplomacy, strategy, trade, and other aspects of foreign policy, and their publication and internet promulgation, are high, and not surprisingly NZ commentators and officials tap into the US foreign policy dialogue to augment their own analyses.

The two principal American political parties, the Democrats and the Republicans, are analogous to their counterparts Labour and National in New Zealand.  In the past they shared foreign policy aims, but in the 2000s they diverged sharply, making President Obama’s leadership difficult.   The Democrats tend to share characteristics of parties of the left such as the NZ Labour Party.
  They tend to be sceptical of alliances, defence and military affairs, free trade, and immigration but supportive of international co-operation in principle.  The Republicans support a stronger and more unilateral international role for the United States, backed by a robust defence establishment.  They supported President Clinton (even though he was a Democrat) and President Bush on initiatives to liberalise trade abroad and reduce US tariffs, subsidies and administrative protection, to raise the defence budget in 2000, and to intervene in the Middle East in 2001 and 2003.  But they opposed most of President Obama’s initiatives in the 2008-2016 period.
Democrats, whose leaders in 1945 championed the United Nations, tend to be more supportive of international institutions, whereas the Republicans are more comfortable with bilateral diplomacy and unilateral action. Whereas the Democrats express more concern for social issues internationally, for example economic development, labour rights, and environmental protection, Republicans put more energy into international political reform initiatives such as political and civil rights and democratisation abroad. Democrats have been slightly more tolerant than Republicans of New Zealand’s nuclear-free policies, as shown in Chapter 5.

The US Congress is similar to New Zealand’s Parliament inasmuch as it votes funds for foreign policy and defence and makes laws guiding these policies.  But it differs in five important ways.

First, Congress has two chambers, the House of Representatives (435 members) and the Senate (100 members), both of which must approve a bill before sending it to the President for signature.  Differences between their versions of a bill are resolved by appointing a joint Conference Committee to negotiate compromises.  

Second, Congress cannot pass a law without the President’s signature.  If the President vetoes a bill, the Congress can override the veto by a two-thirds majority as it did on 27 September 2016.
  This is unusual; normally, a compromise is negotiated, or the bill is withdrawn and redrafted, or it dies when the two-year term of Congress expires.  

Third, legislation is controlled by committees, which can modify or delay bills, virtually killing them.  Committees also have the power to call hearings and subpoena witnesses, and can thus influence public and international opinion and exert pressure on the President and even foreign governments.  

Fourth, dispersal of authority into committees and weakness of party discipline make legislators exceptionally open to public opinion, constituency interests, and lobby group persuasion.  These lead legislators to introduce unexpected, parochial, and eccentric proposals.  Although most fail to progress, some get through the legislative process as a result of trade-offs of support (“logrolling”) or because they are attached (as “riders”) to important bills. 

Fifth, treaties signed by the President, and ambassadorial and other top appointments made by him, must receive the “advice and consent” of two-thirds of the Senate before the President can ratify and implement them.  Trade agreements require simple majorities of both chambers.
The President is empowered by the Constitution to conduct foreign policy and command the armed forces, but Congress is also empowered to share these functions, unlike the NZ Parliament.  Consequently US Executive Branch leaders must negotiate on two levels, that is, devote as much attention to satisfying Congressional leaders, economic and moral lobby groups, and domestic constituents as to reaching agreement with NZ negotiators.
  The legitimation phase of negotiations thus assumes greater importance in US foreign policy making than in NZ foreign policy making.

The President is assisted in decision-making by a Cabinet of approximately 20 of his appointees.  Executive agencies that advise the President and carry out aspects of foreign policy include:

· the National Security Council,

· the National Economic Council, 

· the Department of State, 

· the Department of Commerce,

· the Department of Defense, 
· the Department of Homeland Security
· the US Trade Representative, 

· the ambassador to the United Nations and.

· the Joint Chiefs of Staff and the armed forces (“the Pentagon”), and

· the Director of National Intelligence. 

Specialised agencies assigned to surveillance, arms control, nuclear energy, human rights, the environment, customs, immigration, drug control, and law enforcement also advise the President.  

The US State Department in 2016 was staffed by 18,700 officers and support staff and maintained over 250 missions (embassies, consulates, missions, and information and trade offices) abroad.
  They were assisted by an unknown number of Central Intelligence Agency personnel and establishments that gather information abroad to guide US decision-making and, occasionally, to exert influence.  Over 164,000 US servicemen and women were deployed abroad in 686 bases and facilities in Europe, Asia, Africa, and Latin America as well as in US diplomatic posts in 2014.
 The Second, Fifth, Sixth, and Seventh Fleets patrol the oceans of the world, the US Air Force and the National Reconnaissance Agency keep watch in the air and in space, and the National Security Agency monitors cyberspace.  These are the quantitatively impressive capabilities that enable the world’s sole superpower to play its global role.  

That US hegemony is benign is accepted by most other states, including New Zealand, but is resisted by some and actively contested by a few.  This spectrum of assessment of the predominant US role in international affairs, ranging from approval through scepticism to opposition, is mirrored among New Zealanders, too, and is part of the political context of NZ-US relations.

Overview

This book takes the view that New Zealand and the United States are sovereign states whose policies are moulded by their unique heritages, politics, and interests.  NZ-US relations are embedded in the modern international system and thus are structured by international institutions, laws, and treaties, the norms of bilateral diplomacy, trade, and defence co-operation, the benefits of interdependence, and the dynamics of disputes and negotiations.  And they are shaped by a history of 180 years of official interactions..

     While the conceptual insights of realism, dependency, idealism, complex interdependence, asymmetrical negotiations and foreign policy analysis are relevant, this book avoids pressing the variegated events of NZ-US relations into a single analytical mould.  Instead, the text follows the contours of events as they unfolded, with necessary abridgement and appropriate analysis and selective commentary.  Nevertheless the general observations made in this chapter about paradigms of international relations and the nature of states, interests, institutions, politics, policies, and negotiations should be kept in mind.  While the narrative may not refer to them specifically, they lend implicit structure to the empirical details and political analysis of NZ-US relations.

     The chapters below reflect bilateral themes whose order is more or less chronological.  The first two present historical background.  They sketch the first century of a relationship that began with sporadic and superficial contacts and ended with a working alliance against Japanese imperialism.  The next five chapters focus on security, military, and intelligence issues, since these, symbolised by the ANZUS Treaty and the nuclear-ship-ban dispute, dominated the relationship from the late 1930s through the 2000s.  Attempts to resolve collective defence and security issues led logically to bilateral and multilateral diplomacy, to which the subsequent chapter is devoted.  

     The balance of the book focuses on economic relations, including trade access and intellectual property issues.  If New Zealand is primarily a trading state, as many have asserted, and the United States is its third best trade partner, then trade disputes may outweigh in significance the nuclear-ship-visit dispute, suspension of military co-operation, cancellation of the F-16 lease, and refusal to invade Iraq, despite the greater media attention given to these defence issues.  That the details of the several trade disputes are challenging in their complexity should not obscure their importance for New Zealand’s wellbeing.  The benefits of resolution or at least management of NZ-US economic disputes should not go unremarked.  Nor should the achievements of trade officials be overlooked in the shadow of high politics, for they teach valuable lessons on how to keep future economic issues from becoming disputes and how to resolve them quickly if they do.

     The final chapter lists the many disputes that have disturbed NZ-US relations over the decades, then puts them into perspective.  It judges that on balance, and in comparative context, the relationship has been a mutually beneficial one.  It then draws lessons and offers guidelines to the next generation of officials and private-sector leaders who must conduct the relationship into the future.  It concludes that the bilateral relationship will continue to transcend disagreements and will not only endure but also prosper.

ENDNOTES

2

The First Hundred Years

T

he century 1840-1940 is a convenient interval on which to focus an introduction to New Zealand-United States relations.  That century witnessed the founding and maturation of the government of New Zealand and the emergence of the United States as a major power whose interests reached west into the Pacific and south of the Equator to intersect those of New Zealand.  It also marked a period in which New Zealand views of the United States oscillated between scepticism, admiration, and emulation, to which gratitude was soon to be added.  And it foreshadowed many of the issues that continue to trouble the relationship up to the present and doubtless into the future.

Initial contacts

Unofficial relations between peoples of the two countries began long before their sovereign statehood.  Migrations throughout the Pacific by Polynesians linked Hawaii with New Zealand in pre-history, although no evidence of direct contact between Hawaiians and Maori remains, only folklore and cultural and linguistic similarities.  Britain’s Captain James Cook charted the waters of both New Zealand and Hawaii in his voyages in the later 1700s.  In the early 1800s it was American commercial initiatives in the South Pacific, particularly sealing and whaling, that first connected the two countries.

The first recorded contact was made by sealers from the American ship Mercury in 1797.
  One of them, O. F. Smith, is credited with discovering Foveaux Strait separating Stewart Island from the South Island in 1804.  By the 1830s, a decade before organised migration from Britain began, New England whalers operating from the Bay of Islands were said to have monopolised the whaling trade, which had replaced sealing by this time.  Their unregulated activities also bred disorder and occasional violence, corrupting the Maori in Northland and scandalising the British missionaries evangelising amongst them.

Ten American shipmasters, complaining of the deplorable conditions for their crews’ shore leave and the quality and reliability of ships’ supplies, petitioned the US Government to appoint a representative.  Their request was granted and a merchant and ship-owner named Captain James R. Clendon was appointed US Consul.  On 27 May 1839 he raised the first American flag to fly officially in New Zealand.  During the following year Clendon participated in the negotiations between representatives of Queen Victoria, the settlers, and the Maori chiefs that led to the signing of the Treaty of Waitangi and the founding of New Zealand as a British colony in 1840.

     The United States Government was hesitant to recognise the new British jurisdiction, for it wanted the ownership of land to be clarified and commercial claims by Americans settled.  Eventually in 1858 it did so by officially accrediting George R. West as US consul in Bay of Islands.  US consuls in Dunedin, Christchurch, Wellington, and Auckland were appointed during the next twelve years to look after the interests of large numbers of Americans attracted by the discovery of gold in Otago and elsewhere from 1861 to 1867.  New Zealand’s earliest treaty with the United States, on extradition, was signed in 1842, but by Great Britain on behalf of its colony, as were 28 other treaties in the ensuing ninety-five years.  Only in 1937 did New Zealand negotiate and sign its first direct bilateral agreement with the United States, an exchange of notes for the mutual reduction of visa fees.
  

Early trade and cultural relations

Meanwhile, in 1841 the New Zealand Governor had imposed port dues and excise taxes on non-British commerce, and consequently US whaling activities fell off.  For a time New Zealand profitably exported timber and vegetables to San Francisco, but the end of the California gold rush reduced demand.  In 1870 the New Zealand Government attempted to revive trade by starting negotiations for a trade access treaty (unsuccessful) and a subsidised steamship service to San Francisco (successful but unprofitable and abandoned after a few years).

Nevertheless as California grew in population, trade gradually revived, principally in hides, flax, meat, and wool.  By the 1920s the United States had overtaken Australia to become New Zealand’s second best customer after Britain, albeit distantly.  It was also the second largest supplier, exporting motor vehicles and farm machinery, steel and petroleum products, tobacco, clocks and footwear.  Rainbow trout and Monterey (radiata) pine were just two of many commercially successful transplants from North America.  

New Zealand’s social institutions, too, proved receptive.
  Mary Leavitt introduced the Women’s Christian Temperance Union and encouraged women’s political awareness that was to bring early female suffrage to New Zealand.  The labour movement and evolution of the welfare state were significantly influenced by local branches of the Knights of Labor and the International Workers of the World and lecture tours by American labour organisers and social reformers.  In the 1920s and 1930s movies, jazz and swing music, and ladies’ dress and hair fashions rivalled their less flamboyant British counterparts.  American writers such as Mark Twain and Zane Grey lectured, and authors championing the underdog such as Steinbeck, Dos Passos, and Hemingway, were widely read.  The Carnegie Foundation made grants to improve library and museum administration, support rural education, establish the New Zealand Council for Educational Research, and send educational and cultural leaders to the United States for study.  Admiral William Byrd used Dunedin as his departure point for Antarctic exploration and inspired New Zealand’s interest in Antarctic research and natural resource management.  The prediction of Thomas Cholmondeley in 1854, that “New Zealand must daily Americanize”, seemed on the way to fulfillment.  Apposite, too, was the observation in 1903 by historian Frank Parsons that New Zealanders were:

the Yankees of the South Pacific.  In fact, New Zealand is a little America, a sort of condensed United States.  If all the nations of the world were classed according to the number and importance of their points of resemblance, the United States, New Zealand, and Australia would stand in a group together.
  

The direction of influence was not always from the larger to the smaller country, but sometimes the reverse.  American writers eulogised New Zealand’s alleged social egalitarianism, racial and labour harmony and the Liberal Government’s reforms such as female suffrage, social welfare, and infrastructure and agricultural support.  Their accounts of New Zealand virtues were perhaps deliberately exaggerated, for many were designed to leverage reforms in the United States by swaying impressionable readers politically.  Whatever their motive, their legacy was a romantic view of New Zealand held by Americans of a simple, unspoiled South Sea paradise…an image not entirely accurate but not discouraged by the tourist industry.
  On a more scholarly plane, the similarity of New Zealand and the United States as pioneering, liberal societies attracted academic attention and inspired generations of comparative social and cultural studies.
 

     Trade produced not only opportunities but also frustrations for both parties.  The New Zealand Government had since 1904 granted Imperial Preference to British goods, that is, lower tariffs than those levied on American imports, not only in New Zealand but also in its mandated territory of Western Samoa.  United States trade officials objected, but to no avail.  At the same time their Government protected American farmers by raising barriers against New Zealand produce, particularly beef, and allowing only American ships to serve American Samoa.  New Zealand’s ministers of finance from 1933 to 1938 repeatedly proposed trade talks aimed at easing access for beef, but got no positive response from Washington.

South Pacific ambitions

Throughout the latter half of the 19th century ambitious leaders regarded New Zealand, as a self-governing member of the British Empire, to be entitled to manage the affairs of the South Pacific.  Political figures, notably Premier Richard Seddon in the 1890s, clamoured for Britain to turn over its island possessions and protectorates to New Zealand administration.  Their motive was not only overweening pride in their young country but also concern to guard the oceanic avenues of approach from potentially hostile powers.  Adversaries in prospect included France in the mid-1800s, Russia in the 1880s, Germany at the end of the century, and Japan in the early decades of the 20th century.

The United States meanwhile was fulfilling its own “manifest destiny”, the inexorable westward movement of Americans, followed by their Government, to the western edge of their continent and beyond.  This extension of the American presence and influence into the Pacific island region had the potential to clash with those of the British Empire and the Royal Navy, with which New Zealand identified, and generated occasional bursts of scepticism.  For example, Premier Seddon in 1897 wrote to President McKinley to object to the US annexation of Hawaii, and urged Britain to do likewise.  

The US annexation of the eastern part of Samoa two years later was accepted without official demur, mainly because it counterbalanced German annexation of Western Samoa, and also because Britain had strengthened her position in neighbouring island groups in which New Zealand aspired to possession, namely Solomon Islands and Fiji.  In due course New Zealand was allowed by Britain to annex the Cook Islands and Niue (in 1901) and the Tokelau Islands (in 1926) and to exercise jurisdiction over the Ross Dependency of the Antarctic (in 1923).  The Kermadec Islands had been annexed in 1887.  New Zealand seized Western Samoa from Germany in the opening days of World War I.  Thereafter New Zealand, as an outpost of the British Empire, regarded all other powers (partially excepting the United States) as outsiders vis-à-vis the South Pacific.

NZ strategic scepticism

In 1908 Prime Minister Ward asked President Theodore Roosevelt to include Auckland in the round-the-world itinerary of the US Navy’s Great White Fleet.  The public received the visit with admiration and warmth.  But a few newspaper editorials were disparaging, noting that the Americans would only ever play a supporting role to the Royal Navy, the prime guarantor of New Zealand’s security.  Similarly, in 1925 when the American Pacific fleet exercised in the South Pacific and visited New Zealand, the public welcomed it with enthusiasm.  But Anglophile New Zealanders downplayed its importance as only a supplement to the Royal Navy or at best a useful counterbalance to the growing presence of Japan in the Pacific.

While the Government of Great Britain represented New Zealand’s interests in international diplomacy, Wellington’s opinions were clear and firm on Pacific security issues.  New Zealand (and Australia) at the Paris Peace Conference in 1919 wished to annex former German islands outright to forestall immigration and military threats from Asia (by which they meant Japan), whereas President Wilson favoured an international mandate system.  A compromise was reached whereby the League of Nations created Class C mandates giving the administering power substantial authority.  This arrangement satisfied New Zealand by giving it control over immigration in Western Samoa, which became a Class C mandate

In the early 1920s New Zealand favoured continuation of the Anglo-Japanese Alliance of 1902, as revised in 1911, on grounds that terminating it would isolate Japan and make it more hostile, whereas the United States opposed the Alliance outright.  New Zealand decried the Japanese military aggression in Manchuria and China in 1931 and 1937 and regarded the response by the United States (and Britain’s and France’s, too) as grossly inadequate.  New Zealanders were either ignorant of, or unsympathetic to, President Franklin Roosevelt’s difficulties in coping with the Neutrality Acts and Congressional opposition to US intervention abroad.

A related issue of NZ-US strategic relations concerned overlapping claims in the Pacific islands.  As a result of the post-World War I peace settlement, Japan had been granted League of Nations mandates over the former German colonies of the central Pacific.  In the 1930s Japan had begun fortifying the islands in violation of the provisions of the mandates.  In a countermove, the United States in 1936 announced its sovereignty over three islands under British jurisdiction in what is now Kiribati.  In 1937 it asserted claims to three more British-claimed islands, and in 1939 it claimed the Tokelau Islands and some of the Cook Islands, then under New Zealand’s jurisdiction.

US motives were partly to support Pan American Airways’ ambition to establish a flying boat route from San Francisco to Sydney, and partly to deter Japan from projecting its growing military power farther into the central Pacific.  The latter policy had been recommended by US State Department strategists since the World War I period.  New Zealand approved of the commercial motive, provided a British air carrier were either involved or running a parallel route, but not of the US means of unilateral usurpation of British and New Zealand territorial rights.  The strategic motive attracted sympathy in proportion to the likelihood of war with Japan, although reliance on the Royal Navy remained the official line.  

While Britain did all of the negotiating with the United States, it kept the New Zealand Government fully informed, approved of New Zealand patrols, surveys, and preliminary work on a base on Christmas Island, and gave New Zealand a virtual veto over any decision to surrender an island claim.  But New Zealand adopted a hard stance and threatened to deny US air carriers landing rights if a unilateral annexation took place.  

In 1939 Britain and the United States agreed to joint control of Canton and Enderbury Islands and to postpone other claims for the time being.  The New Zealand Government formally disapproved of this compromise until 1941.  It relented only when the exigencies of war overtook the island dispute and the United States had begun constructing air bases on Palmyra, Christmas, and Canton Islands to ferry B-17s to the Philippines, precautions which New Zealand approved.

Protectionism

Less dramatic but nearly as absorbing were differences of economic policy in the inter-war period.
  New Zealand, like Britain, was hobbled with debts incurred during the 1914-1918 War.  Much of this debt was owed to US lenders.  To conserve scarce foreign exchange by encouraging trading within the Sterling area, New Zealand in the Ottawa Agreement of 1932 entered into Imperial Preference agreements with Great Britain.  This allowed British products lower tariffs, and thus a competitive advantage over US products.  US economic officials, of a more free trade disposition than their Commonwealth counterparts, or their countrymen in Congress, complained.  

New Zealand officials proposed that the United States reduce its own tariffs so New Zealand could sell Americans its produce more readily, pay off its debts more quickly, and in due course dispense with Imperial Preference.  US presidents were initially unable to negotiate on this issue without the concurrence of Congress, which at the beginning of the Great Depression had passed the exceedingly high Smoot-Hawley tariffs, and remained in a protectionist as well as in an isolationist mood.  The passage of the Reciprocal Tariffs Adjustment Act in 1934 did give US trade officials more freedom to negotiate bilaterally, and by 1938 Britain and Canada had gained some tariff relief.  

New Zealand leaders did not press energetically for tariff-relief negotiations for they were focussed on retaining the special relationship with Britain.  They were relieved that the outcome of the Anglo-American negotiations did not jeopardise New Zealand’s access to the British market and did not pursue the matter further.  Consequently NZ-US trade remained desultory and unbalanced in favour of the United States.  While New Zealand imported some 12 percent of its needs from the United States in 1940, it sold only 3 percent of its exports to the US market.  

Three developments compelled New Zealand to alter its international economic orientation.  These were the occupation in 1942 by Japan of Britain’s colonies in the Pacific and Asia, the choice by the United States to use New Zealand and Australia as staging areas for the campaign against Japan, and the negotiation of Lend Lease agreements for supply of US war materiel.  Trade with the United States, particularly imports, grew exponentially.  But attitudes did not alter as rapidly as trade statistics.  Whether as a result of loyalty to Britain, antipathy to perceived US protectionism, or rational calculation of national interest, some New Zealand leaders regarded the new relationship as only a wartime necessity, to be scaled down when peace returned.  Others, in contrast, regarded the United States to be the natural patron of the future.  By 1940 the stage was already set for a post-war debate over how closely to align New Zealand with US security and economic policies.

Themes foreshadowed

Looking back over the century prior to 1940, one finds foreshadowed many of the themes that were to animate New Zealand-United States relations in more recent decades. 

· The asymmetry of size and population meant that initiatives in the relationship tended to be taken by Americans, and that the United States exercised far more political, economic, and cultural influence on New Zealand than vice versa, sometimes to New Zealanders’ irritation.  The dominant themes, however, were admiration and emulation.

· Nevertheless New Zealand society did not become overtly Americanised.  While adopting a number of American products, practices and expressions, it integrated them into the core values and social structures inherited from Great Britain, and mixed them with elements of Maori, Polynesian, and European culture, to create a unique amalgam.

· When island disputes loomed or danger threatened, strategic relations came to the fore in New Zealand policy towards the United States.  But in peaceful times trade relations, including a few persistent disagreements, attracted the most consistent attention.  Diplomatic and cultural relations tended to remain in the policy background.

· The New Zealand Government, established in a colony and constitutionally linked to the British Empire until 1947, and miniscule in military power, nevertheless assessed its own national interests independently and asserted them vigorously even when in disagreement with its potential protector the United States.  American motives in the South Pacific were viewed with healthy scepticism even as US initiatives were grudgingly welcomed.

· Even before the defeats of British Pacific forces in 1942, officials and commentators in New Zealand had acknowledged the counterbalancing potential of the United States.  This prepared the mental ground for the shift of strategic orientation that was soon to come.
Thus New Zealanders acknowledged the accomplishments of their American counterparts, but at the same time some remained ambivalent towards the exercise of power by the United States Government.  By most New Zealanders the United States was perceived as a wealthy and benign democracy whose power could be used to block aggressors.  However, a small but a vocal minority perceived the United States Government to be dominated by jingoists or farmer-isolationists, swayed by moralists or populists, or misinformed by yellow journalists.  

In this jaundiced minority view, US policies in the Pacific jeopardised the benign stability of the British Empire, particularly its delicate balance of power diplomacy, and US trade barriers discriminated unfairly against New Zealand’s agricultural exports.  US power and wealth had to be respected, but engaged only with caution, for their management by Washington tended to be erratic and not respectful of New Zealand’s interests.  It may be argued that, with changes of detail and context, the ambivalence amongst New Zealanders that evolved in the initial century of New Zealand-United States relations has persisted in some quarters well into the second century of the association.

ENDNOTES

3

Wars and Alliances

N

ew Zealand differences with the United States in the first century of the relationship were subordinated in 1940 to reliance on US leadership in the Pacific.  Diplomatic and strategic ties were established and developed, treaties were negotiated and implemented, and military forces were combined or co-ordinated in common causes.  Yet some New Zealanders remained cautious about over-dependence on the United States, and for good reason, for the interests, capabilities, and methods of the two countries diverged on specific issues even as they converged on general ideals.  The adoption of the United States as a new protector to replace Britain did not alter New Zealand leaders’ ability to assess their country’s interests and speak out for them.

World War II

Great Britain and the British Commonwealth states including New Zealand declared war on Nazi Germany in 1939.  The United States remained neutral until 7 December 1941 when the Japanese attacked Pearl Harbor in Hawaii.  On 13 June 1940 Great Britain acknowledged that in view of the German threat in the Atlantic and the Mediterranean, the Royal Navy was no longer able to guarantee security of the seas of the Far East.  Britain recommended that New Zealand and Australia rely on the United States for protection in the event of a threat by Japan, a policy many prominent New Zealanders had already come to.  Two days later the New Zealand Government took the first step towards establishing a diplomatic mission in Washington.
 

     This turn to the United States after a century of loyalty to Great Britain was less abrupt than it seemed.  Leaders and commentators had for decades pointed out the obvious, that the United States was one of the great powers of the Pacific, was an English-speaking democracy, and was a natural ally of New Zealand and Australia against any menace that might emerge from Asia.  The previous year Deputy Prime Minister Peter Fraser had told Parliament that: 

the friendship of the United States was “a valuable asset and should be cultivated” and that his government had since 1935 done “everything possible to work in co-operation” with it.

The turn was also less complete than it seemed.  During the War, New Zealand contributed the bulk of its army to the Commonwealth war effort, coordinated by Great Britain, and most New Zealand armed forces fought in Greece, Crete, North Africa, and Italy.  New Zealand participated in the Far East Council chaired by Britain, ostensibly to coordinate Commonwealth war policy.  In the decades following the War, New Zealand forces participated in the British Commonwealth Far East Strategic Reserve and worked militarily with Britain in her colonies and former colonies, notably Borneo, Malaysia, and Singapore.  Since 1971 New Zealand has remained loosely linked to Britain by the Five Power Defence Arrangements (which included Australia, Singapore and Malaysia) and by a variety of bilateral and multilateral intelligence, logistics, education, training, and exchange agreements.

Nevertheless the events of 1940 set in motion a step-by-step process that led to a close strategic relationship with the United States that lasted the next 45 years and, in attenuated form, to the present.  The first step was the establishment of a New Zealand Supply Mission in Washington in May 1941.  It was initially part of the British Supply Mission to give Britain priority in the procurement of Lend Lease materiel.  Within two years it evolved into a self-standing Joint Staff Mission, headed by a New Zealand brigadier general.  Since that time a defence adviser of brigadier-general rank has been posted to New Zealand’s diplomatic mission in Washington.

In August 1941 Peter Fraser, now Prime Minister, publicly offered NZ bases and assistance to US forces.  Within six months the Americans arrived, first an advance headquarters and logistics team, then a squadron of warships, then two Army divisions and three Marine divisions.  They were cordially welcomed by the New Zealand public.  In the following two years over 100,000 US servicemen were sent to New Zealand for training and rear-area support of the theatres of battle in the Solomon Islands.

To coordinate the war effort, President Roosevelt set up the America-British-Dutch-Australia (ABDA) Command in late 1941.  New Zealand was to be included in an “ANZAC area” under US Navy command.  Prime Minister Fraser objected to Churchill that this arrangement not only excluded New Zealand from the top political command body but also split the Pacific into zones rather than preserving the unity of naval power.  The United States subsequently rearranged the command structure into three parts but again New Zealand objected to the separation of its part, the South Pacific Command, from Australia’s part, the Southwest Pacific Command.  New Zealand did not prevail but adopted subsequently by placing a liaison officer in General MacArthur’s headquarters in Australia, so the problem of operational coordination was eased.

Partly to include New Zealand and other small allies at the political level, Roosevelt then set up a Pacific War Council and Churchill set up a Far East Council.  These councils met in Washington and London respectively, but only about a dozen times, and then only as forums for briefings by the principal political and military leaders.  Despite Walter Nash’s cordial relationship with Roosevelt, New Zealand’s influence in these councils, and on major decisions on the course of the War, was minimal.  This engendered frustration and occasional suspicion that the United States, with or without British Commonwealth concurrence, would decide post-War arrangements in the Pacific unilaterally.  This in turn impelled New Zealand’s leaders to participate in every allied and international council and every possible meeting, to prevent being overlooked by American decision-makers.

In addition to providing training facilities, airfields, commodities, and rear-area garrison support, New Zealand contributed significantly to the Pacific campaign spearheaded by the United States.  The Royal New Zealand Navy, which evolved from the New Zealand Division of the Royal Navy in 1941, provided anti-aircraft and anti-submarine patrols, convoy escorts, amphibious, tactical, and long-distance transportation, and communications services.  Royal New Zealand Air Force pilots converted from British bombers to American fighters and attack aircraft and flew under US Army Air Force command in the New Guinea (Bougainville), New Hebrides, and Solomons campaigns.  They were respected by their US commanders for their long-distance maritime navigation skills and sometimes incorporated into US squadrons to guide them. 

The 3 NZ Division in 1943 and 1944 relieved the US Army on Mono Island and Nissan Island and completed the defeat of Japanese forces in the Treasury and Green island groups.  Major General H. E. Barrowclough, NZ Army, on 18 September 1943 took command of US troops on Vella Lavella for several weeks to mop up enemy forces.
  New Zealand’s forces were few and casualties were light compared with those of the Americans, and with those in the European theatre where the bulk of New Zealand troops fought.  But the forces deployed to the Pacific islands earned a reputation among their American commanders for good performance. 

The Canberra Pact and the US reaction

By 1943 the United States and Britain had taken the strategic initiative against Germany, Italy, and Japan.  A meeting between Roosevelt, Churchill and China’s leader Chiang Kai-shek in Cairo concluded with a declaration that when the War was won, China would take back all the territories illegally seized by Japan, and the United States and Britain would take control of other Japanese territories.  American strategists were already looking ahead to preventing another war in the Pacific.  The maintenance of predominant air and naval forces in the region to forestall future Asian aggressors seemed the logical policy, and this in turn rested on possession of air and naval bases in the Pacific island region.  

New Zealand and Australian leaders accepted the strategic reality that the United States should administer the Micronesian islands, lying north of the Equator, formerly mandated to Japan by the League of Nations.  However, they preferred supervision of the United States under a new international mandate to be granted by the soon-to-be created United Nations.  More generally, New Zealand and Australian leaders felt a sense of exclusion by the great powers from decisions on the future disposition of Pacific islands, a matter in which they had an historic interest.

When Secretary of War Frank Knox and other leaders urged the United States Government to take possession of all islands which it had liberated from Japan, including many in the South Pacific, Australia became alarmed that its interests would be ignored by its large ally.  To regain the initiative, External Affairs Minister Herbert Evatt invited Prime Minister Fraser to Canberra to formulate a joint policy for post-war management of their island neighbourhood.  At the time this was a forward-looking action for the two sovereign governments to take, and New Zealand, although not as incensed as Australia, readily participated.  

In January 1944 the two leaders signed the Australia-New Zealand Agreement (called the ANZAC Pact by Australians and the Canberra Pact by New Zealanders).  This agreement remains a milestone in the bilateral relationship.  It prescribed:

· bilateral consultation on security, political issues and economic matters of mutual concern, 

· goals for the future peace settlement with Japan, 

· the holding of a conference of governments interested in the future of the South Pacific, and 

· the setting up of a permanent advisory body by interested governments. 
   

In the judgment of sober observers, there was nothing in the agreement that the two governments had not discussed in prior meetings, or that was not logical in the context of the time.

But American leaders and media commentators focused on clauses that seemed to dismiss the United States from the islands upon the cessation of hostilities.  They found this insulting in light of their heavy sacrifices in island battles.  Criticism was sparked particularly by Article 14, which stated:

Construction and use, in time of war, by any Power, of naval, military, or air installations, in any territory under the sovereignty or control of another Power, does not, in itself, afford any basis for territorial claims or rights of sovereignty or control after the conclusion of hostilities.

The Chicago Daily News thought the agreement would exclude the United States from a region where it had legitimate rights.  Senator Shipstead characterised the Agreement as promoting “creation of some hybrid Australian-European sovereignty over the entire Western and Southern Pacific Oceans”.  Congressman Richards: 

took New Zealand and Australia to task for claiming “the predominant say in the disposition of the Pacific Islands” when American boys were dying by thousands to defend them…the United States “must be the principal guarantor of peace in the Pacific” and must therefore have bases.
 

The House of Representatives, partly in response to the Australia-New Zealand Agreement, established a Committee on Post-War Military Policy to advise on Pacific island bases, and sought to bolster US claims.  

The US State Department demurred publicly from the Agreement on two counts.  First, it worried that a Pacific conference would disturb the harmony of the allies, thus doing harm to the war effort.  Second, it did not want to set the precedent of regional security arrangements before a general international security system such as the nascent United Nations was firmly established.  Ironically, this latter view was shared by New Zealand and Australia, who had not anticipated that their agreement would be construed as a distraction from the collective security they both sought.  

In private, Fraser was subjected to a “tirade” by Secretary of State Cordell Hull, who found the Agreement “clearly directed at the United States”.  Fraser assured Hull that New Zealand had desired neither to usurp American prerogatives in the central Pacific and disrupt the harmonious military co-operation that had prevailed so far in the South Pacific, nor to hamper the establishment of an international security system. The record of the discussions in Canberra leading to the Agreement supported New Zealand’s defence.  Fraser was reportedly taken aback by the aggressive tone of the Australian first draft and worked to soften or delete some of its more abrasive clauses.  This was eventually acknowledged by US officials, who correctly identified Evatt, apparently motivated by irritation at the exclusion of Australia from the inner circles of allied decision-making, as the principal author of the offending passages.

But Admiral King, Chief of Naval Operations, was incensed by Australia’s and New Zealand’s assertion of a voice in disposition of Japanese mandated islands, which the US Navy regarded as its prerogative alone.  King refused to let RNZAF units fly combat missions in the upcoming campaigns to liberate the Marshall and Caroline islands.  King was reported to have declared:

Neither Australia nor New Zealand are going to have a right to claim a say what is to be done with these islands [Marshalls and Carolines] on account of their having taken part in the operations for the capture of them.

This was setback for New Zealand.  Prime Minister Fraser was keen to keep both the Army and the Air Force in the Pacific alongside the United States.  He wanted not only to hasten allied victory, but also to ensure that New Zealand would have a voice in post-War decision-making.  Fraser directed Nash to appeal to King.  Nash succeeded in getting the issue referred to the Joint Chiefs of Staff.  After further discussions a compromise was found whereby the RNZAF would fly reconnaissance sorties but the bulk of New Zealand’s air combat force was reassigned to MacArthur’s Southwest Pacific command, to be used to liberate and mop up in British colonial and Commonwealth islands. 

In the longer term the Australia-New Zealand Agreement did not adversely affect New Zealand’s relations with the United States.  Washington held Australia’s Evatt to blame for its assertive passages.  US claims in the South Pacific, politically driven and extravagant at first, soon moderated as US strategic interest south of the Equator waned.
  Nevertheless it was not until 1983 that the US Senate agreed to give up claims to parts of the Cook Islands, Tokelau, Kiribati, and Tuvalu.
  Senate ratification of treaties negotiated by the US President with New Zealand and three other countries had been held up for years by Senator Jesse Helms and other nationalistic senators.  It was Helms who, four years later, was to censure New Zealand for its no-nuclear-ship-visit policy (Chapter 5) and, 16 years later, was to delay approval of the new US Ambassador to New Zealand (Chapter 7).

This episode reminded New Zealand that its general harmony of interests with the United States did not imply agreement on every issue, and that clear thinking about one’s own interests was necessary.  It also reminded New Zealand of its modest place in the hierarchy of power, the wisdom of being courteous, and the necessity of being seen to contribute to the endeavours of the larger partner.  

The occupation of Japan 

After the War, ties with the United States thinned as both countries demobilised and New Zealand attempted to resume its previous loyal relationship with Britain and the Empire, now evolving into the British Commonwealth.  The three services gradually procured British weapons to replace those acquired from the United States during the War.  New Zealand’s J Force participated in the occupation of Japan 1946-1948.  The Occupation was predominantly a US operation, designed in part to keep the Soviet Union out of Japan.  New Zealand Army and Air Force personnel served as part of a Commonwealth command, 
 and New Zealand sat on both the Allied Council in Tokyo and the Far Eastern Commission in Washington.  But New Zealand’s forces were relegated to an outlying prefecture, and its representatives on the Occupation decision-making bodies were frustrated by the dominance of the Americans, particularly General MacArthur.  NZ Ambassador Carl Berendsen complained from Washington that the Far East Commission had so little timely information on which to base relevant decisions that it was in danger of becoming “window dressing”.
  

Several policy disagreements emerged.  MacArthur wanted an election in early 1946, whereas New Zealand wanted more time for political parties to organise and be able to contest the election meaningfully.  Initial American proposals to strip Japan of its industrial equipment were viewed by New Zealand as short-sighted and detrimental to social rehabilitation.  The United States later reversed its policy and supported resumption of the whaling industry so Japan could feed itself and ease the burden on the US taxpayer.  New Zealand then complained not only of the strategic danger posed by a resurgent Japanese ocean-going fleet deploying into the South Pacific but also of risk of depletion of the species by indiscriminate whaling, for which Japan was already notorious.  MacArthur announced in 1947 that the Japanese had undergone a “spiritual revolution” and were ready for a peace treaty and the end of the Occupation.  This drew a New Zealand warning to the Far Eastern Commission not to be deceived by Japanese protestations of good will that might turn out to be of only “tactical significance”.  As the United States began to conceive a rehabilitated Japan as a strategic counterbalance to the Soviet Union and a China likely to become Communist, one New Zealand delegate foresaw “a new Japan…the new model of an efficient capitalist Asiatic state.  But might it not prove, perhaps, a Frankenstein monster?”

In sum, “New Zealand was thoroughly dissatisfied with the Far Eastern Commission and was distrustful of American occupation policy itself”.  Fraser considered withdrawing J Force, not least to bring home much-needed manpower for the farms.
  On this occasion Cabinet decided not to withdraw, for to do so would risk precipitating withdrawal by other Commonwealth governments and abandoning any chance of influence in decision bodies led by the United States.  The departure of J Force a year later was conducted without controversy, for the United States too was winding down its military presence.  

The ANZUS Treaty

Relations with the United States intensified in 1949, again as the result of an Australian initiative.  Worried that the impending US peace treaty with Japan would lead to Japan’s rearmament, Australia sought an agreement to guarantee her security.  New Zealand still placed its hopes in the collective security potential of the United Nations and furthermore was reluctant to join the negotiations without participation by Great Britain, which was unwilling.  The United States was initially reluctant to negotiate an “entangling alliance” in peacetime and did not want to repeat the politically demanding experience of negotiating and ratifying the North Atlantic Treaty, concluded in 1949.  But the victory of the Chinese Communist Party in October 1949, the North Korean attack on South Korea in June 1950, and the Chinese intervention to support North Korea in November 1950 spurred the United States, Australia and New Zealand to pursue negotiations without further delay.

The United States initially envisaged a pact including Japan and the Philippines as well, but eventually settled for three separate treaties.  The outcome was a Security Treaty Between Australia, New Zealand and the United States, or the ANZUS Pact.
  It was signed in September 1951 and came into effect early in 1952.  Comparable in some respects to the Washington Treaty that established NATO in 1949, the heart of the ANZUS Pact was Article IV, according to which:

each party recognizes that an armed attack in the Pacific Area on any of the parties would be dangerous to its own peace and safety and declares that it would act to meet the common danger in accordance with its constitutional processes.

The Treaty also enjoined its parties to consult when territorial integrity, political independence, or security was threatened, and:

by means of continuous and effective self-help and mutual aid [to] maintain and develop their individual and collective capacity to resist armed attack.

The Treaty also established a Council of foreign and defence ministers.  

In the ensuing years the Treaty came to be regarded as the “cornerstone” of New Zealand’s security.  Not only did it provide for US intervention if New Zealand were threatened, but it also legitimised a variety of subsidiary bilateral and trilateral agreements relating to defence and military co-operation.  From the 1950s the Council met annually, providing an opportunity for New Zealand foreign and defence ministers to exchange views and information and, to a small degree, harmonise policies.  Starting in 1976 air and army units of the three parties conducted trilateral exercises, called TRIAD, each year in the country hosting the Council meeting.


Critics of the ANZUS Treaty warned that New Zealand could be drawn into US conflicts distant from the South Pacific.  They also averred the opposite, that the United States would not be obliged to come to New Zealand’s rescue, but would only “consult” and “act…in accordance with its constitutional processes”.  The latter phrase acknowledged that the US Congress, traditionally more isolationist than the Executive, could restrain Presidential initiatives, weakening the US security guarantee.  

Neither proposition was ever put to the test.  In the Korean War (1950-1953) K Force of the New Zealand Army had served mainly in the 1st (Commonwealth) Division under British command.  While US and South Korean forces predominated, the war was fought under a UN mandate.
  The ANZUS Treaty came into effect after New Zealand had commenced its deployment and was never formally invoked to legitimate it.  In 1954 US Ambassador Walter Bedell Smith mentioned the ANZUS Treaty during meetings to rally international assistance for France in its defence against Ho Chi Minh’s Vietnamese forces at Dien Bien Phu.  Neither Australia nor New Zealand was persuaded, no aid was sent, and the Treaty was never formally invoked.  New Zealand’s deployments to Malaya, Singapore, and Borneo in the 1950s and 1960s were undertaken as part of the British Commonwealth Far East Strategic Reserve, legitimised by the Anglo-Malaya Defence Agreement and subsidiary bilateral arrangements.  Deployments to the Middle East were under UN or Commonwealth auspices.

The ANZUS Treaty played only an indirect role in the Vietnam War.  New Zealand’s decision to participate was made unilaterally.  Formally the decision was in response to a request from the Republic of Vietnam, as had been Australia’s and the United States’ decisions previously.  Deliberations in the ANZUS Council, and consultations and exercises conducted in the context of the ANZUS Treaty indirectly facilitated co-operation between its three parties in the Vietnam theatre, but the Treaty itself was never the legal basis for their participation, and did not govern or co-ordinate their deployed forces.

     Nevertheless the United States loomed large in New Zealand’s decision.  As British power ebbed in Asia, a US presence seemed ever more essential.  But isolationism in Congress and among the American public, New Zealand’s Ambassador in Washington warned, made that continued presence less certain.  New Zealand’s participation, however small, would be counted as a vote of confidence in the US balancing role in Asia.  Furthermore it would oblige the United States to reciprocate should New Zealand ever need it.  This was acknowledged in letters from President Johnson.  Visits by Special Envoy Henry Cabot Lodge and Vice President Hubert Humphrey made US wishes clear.  As Humphrey told the New Zealand Cabinet:

You would feel surely less secure…if the treaty that we have with you was only something to be recorded in the history books and not to be honored by men in our time.
 

Thus the spirit of the ANZUS Treaty, if not its formal text, exercised a strong influence.  So did the Manila Treaty.  In 1964 and 1965 the SEATO Council (see below) had resolved that member states should take concrete steps to help South Vietnam.  The NZ Government in its white paper New Zealand Assistance to the Republic of Vietnam in 1965 stated:

Our action in South Vietnam is unquestionably taken in furtherance of our SEATO obligations; it is undertaken in concert with a number of SEATO allies; and it is taken in furtherance of a call of the SEATO Council.

Other reasons were cited for helping South Vietnam: preventing a further advance of communism, resisting aggression, protecting the independence of a small state, guarding the opportunity for free choice by the South Vietnamese people, securing New Zealand’s interests in Southeast Asia, and supporting Australia.
  But the overriding reason was strategic and focused on the United States:

New Zealand’s involvement in Vietnam was consistent with one of its most traditional foreign policy goals – keeping a friendly great power on its side of the Pacific.
 

New Zealand’s participation, welcomed by the United States with warm rhetoric, was in reality belated, reluctant, and modest.  It consisted initially of a platoon of army engineers, then an artillery battery, two infantry companies in succession, a Special Air Services troop, a medical team and a training team.  Only the training team, and briefly the artillery battery, served under American command; the other units served under Australian command or with South Vietnamese authorities.  The peak strength was 543, compared with 4000 in J Force, 1500 in K Force (plus two frigates offshore), and 1300 in Malaysia.  New Zealand casualties in Vietnam were 37 dead and 187 wounded or missing.  The US troop commitment, and American casualties, were more than one thousand times greater.  

Nevertheless the diplomatic point was made: New Zealand stood alongside the United States at a time of need.

The SEATO Treaty

A second treaty binds New Zealand and the United States.  It arose when the Geneva accords of 1954 provided for a French withdrawal from French Indochina and acceptance of two Vietnamese governments, one in the north headed by the nationalist-communist leader Ho Chi Minh, the other in the south sponsored by France, pending a reunification election.  This was unsatisfactory to the United States, which set about organising a new anticommunist regional security treaty.  The new pact was called the Southeast Asia Collective Defense Treaty, or more often the SEATO Treaty or the Manila Pact.
  Its parties were the United States, Britain, France, Australia, New Zealand, Pakistan, the Philippines, and Thailand.  

The SEATO Treaty’s core clauses were similar to those of the ANZUS Treaty.  Each party was to consult, conduct self-help and mutual aid, develop individual and collective capacity to resist armed attack, and ultimately “act to meet the common danger in accordance with its constitutional processes”.  The Treaty specified not only the territories of the parties but also Laos, Cambodia, and the Republic of Vietnam to be covered by the security guarantee.  It went further than the ANZUS Treaty to identify “subversive activities” as well as direct attack as threats, and also to authorise establishment of a permanent secretariat called the Southeast Asia Treaty Organization (SEATO) in Bangkok.

     New Zealand helped to fund SEATO and its activities, mainly economic and technical assistance, and participated in annual SEATO Council meetings.  These provided additional opportunities for consultations with US political and military representatives, and a framework for modest military exercises.  The Treaty was invoked indirectly in 1962 to show support for the neutralist government of Laos, and New Zealand at the urging of the United States dispatched troops from Malaya to Thailand in support of that initiative.  But the absence of key Southeast Asian governments such as Indonesia and Malaysia, and unilateral American military and covert actions in the region, undermined the legitimacy of the Treaty and the credibility of SEATO.  The “spirit” of the alliance was cited when governments such as New Zealand’s debated whether to contribute to the defence of South Vietnam, but the alliance itself had no presence in Vietnam.  

Conclusion

SEATO was disbanded in 1978 and the Treaty is now considered inoperative.  However, neither New Zealand nor the United States plans formally to abrogate the Treaty, for that would be perceived by their erstwhile partners in Southeast Asia, particularly Thailand, as an unfriendly action.  A New Zealand initiative to abrogate the Treaty would also deepen US apprehension that New Zealand was no longer interested in playing a security role in the region.  The NZ-US military rift (see Chapter 4) would deepen.  

Some veteran NZ diplomats believe the Treaty could still be invoked, which could bring New Zealand and the United States back into a defence relationship as regards Southeast Asia.  At present there is no strategic need and no political will.  Any hint of reactivation of the Treaty would be opposed by NZ peace activists and political leaders of the left, and possibly also by the US Senate and American isolationists.  Neither government is currently prepared to consider this course of action.  Moreover, the issue of the SEATO Treaty’s status has been overtaken by disputes about the obligations of the ANZUS Treaty, which are reviewed in the next chapter. 

ENDNOTES
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Nuclear Ships and Defence Relations

T

he Vietnam deployment brought New Zealand to a plateau of close defence co-operation with the United States that lasted for 20 years.  It also initiated a political reaction at home that converged with anti-nuclear sentiment to precipitate the termination of that co-operation and the end of the ANZUS Treaty relationship by the mid-1980s.  In the ensuing 30 years defence relations were slowly repaired.  This chapter and the next four trace the circumstances that led to the deterioration and then the resumption of diplomatic, military, logistics, and intelligence relations.

Controversy and protest

Participation in the Vietnam War proved to be as controversial in New Zealand as in the United States, and support for troop deployment, and for the National Government’s Vietnam policies in general, waned throughout the 1960s.
  Political opposition and public outcry grew, peace movements proliferated, public opinion polarised, and bipartisanship in foreign policy gave way to partisan wrangling.  A loose popular movement emerged, joined by new associations such as the Wellington Committee on Vietnam, which called for a total Western withdrawal from Southeast Asia, reinforcing long-standing pacifist groups such as Women’s International League for Peace and Freedom.

     The anti-Vietnam movement converged with the anti-nuclear movement that had sprung up in the 1950s.  Established anti-nuclear organisations such as Campaign for Nuclear Disarmament were bolstered by new groups comprised of academics working through Scientists Against Nuclear Arms (SANA), medical professionals in the International Physicians for the Prevention of Nuclear War (IPPNW), and women in Women Aiming for Nuclear Disarmament (WAND).  In subsequent years local government mayors and councillors played a legitimising role by declaring their jurisdictions nuclear-free zones.
   In broad terms the Labour Party was receptive to the new multi-faceted popular movement, while the National Party resisted it.

A principal casualty, besides bipartisanship in NZ foreign policy, was the reputation of the United States.  The general view of the United States as a benign ally was challenged and scepticism towards US intentions that had first surfaced in the inter-war period was reawakened.  By the late 1960s university student demonstrations, teach-ins, and publications were casting the United States as the aggressor, not the defender, in Asia.  The ANZUS and SEATO alliances were characterised as threatening, not protective.  The Cold War was seen as an American contrivance to facilitate US domination of the global economic order, which in turn was branded exploitative of poor countries and harmful to the environment.  And the United States was accused of leading a global nuclear arms race without any concern that it threatened the existence of humankind.  

Thus by the mid-1980s New Zealanders found themselves in two minds with regard to US policy in Asia.  The majority of the people and associations taking an interest in foreign affairs, and the National Party which governed for most of the prior two decades, accepted military co-operation with the United States, and the ANZUS Treaty, as fundamentals of security policy.  In contrast, a vocal and growing minority of students, peace activists, unionists, religious figures, and idealists in the Labour Party, took views ranging from sceptical to hostile.  The end of New Zealand’s Vietnam combat deployment in 1971, US troop withdrawal from Vietnam in 1973, and the reunification of the country by the armed forces of North Vietnam in 1975 ended public demonstrations on that issue.  But a new issue emerged in its wake, driven by similar underlying sentiments: US nuclear warship visits. 

The nuclear-ships dispute emerges

In 1960 US warships began regular visits New Zealand.  By 1984 a total of 148 visits had been conducted.  Of these, 13 visits were by nuclear propelled ships: an aircraft carrier, four cruisers, and five attack submarines.
  The first four, in 1960 and 1964, attracted little attention.  But the last nine, beginning in 1976, provoked growing opposition.  They stimulated a spate of anti-nuclear publications, “teach-in” meetings, and public demonstrations by peace, anti-nuclear, and environmental groups.  

Armadas of privately-owned pleasure boats, rallied by the newly formed Peace Squadron,
 attempted to barricade the harbours to prevent entry of nuclear-powered warships and to further turn public opinion against allowing nuclear ships to visit New Zealand.  They failed in the first, since the Royal New Zealand Navy and Police cleared a path for the visitors.  But in conjunction with other segments of the peace and anti-nuclear movements, they succeeded in the second, to sway the public.

The domestic political controversy escalated to an inter-governmental dispute after the victory of the Labour Party in the July 1984 general election.
  For nearly two decades Labour had declared its policy of opposition to the presence of nuclear weapons, propulsion, and power plants in New Zealand.  During its previous term in office from 1972 to 1975 the Labour Government had denied port entry to US nuclear powered warships.  At that time, and indeed since 1969 under the prior National Government, concern about a possible nuclear reactor accident and the legal locus of compensation liability predominated.  

The US Congress in 1974 passed legislation accepting liability by the United States, and thus eliminated one reason for port denial.  Consequently, Labour was at the point of admitting a nuclear powered warship when it lost the 1975 election.  During that period, intra-ANZUS tensions remained beneath the surface and there was no open disagreement with the United States.  The climate of détente internationally, and the absence of dramatic initiatives by President Ford, allowed New Zealand’s critical attention to turn from the United States to France in 1972-74, against its nuclear testing and political heavy-handedness in its South Pacific territories north of New Zealand.

The National Party returned to power in 1975 and restored US nuclear-powered warship access.  For the next nine years the ANZUS relationship, manifested by annual ANZUS Council meetings and TRIAD exercises, thrived.  The National Government did decline to send a frigate into the Indian Ocean to reinforce the US and Australian presence there, and was less outspoken in its condemnation of Soviet moves in Afghanistan, Vietnam, and Central America than the United States might have wished.  But these differences reflected New Zealand's logistical inability to sustain distant deployments and disinclination to disturb trade links on which its economic security depended rather than fundamental disagreement with US policy.

Labour's proclamation of a strict non-nuclear policy in July 1984 did not alter the ANZUS relationship initially.  US officials were confident they could negotiate a solution and, while they made American interests clear, they avoided confrontation.  The 1984 ANZUS Council met in Wellington, personnel and intelligence exchanges continued, and the October 1984 TRIAD exercise took place in New Zealand as scheduled.  The Labour Government recommitted itself to the ANZUS Treaty and to a close relationship with the United States.

But Labour leaders again asserted that the Treaty was not a nuclear treaty and that New Zealand should distance itself from all nuclear aspects of it.  They were willing to contribute to the non-nuclear aspects of ANZUS but did not wish to be defended by nuclear weapons. Minister of Defence Frank O'Flynn wrote in the introduction to his ministry's Annual Report for 1984-1985:

We have made it clear that we do not ask or wish to be defended by nuclear weapons.  We do not agree that our participation in ANZUS requires us to adopt nuclear defence strategies.  We are meeting our collective security obligations in other ways as we have always done and will continue to do.
  

This meant that no NZ Navy ship would be permitted to exercise in a nuclear mode with ships of the US Navy nor would the Government allow nuclear-armed or nuclear-powered vessels of the United States to enter internal waters or ports.  In the absence of assurances from the United States or its own assessment to the contrary, the NZ Government would assume that any vessel capable of carrying nuclear weapons was potentially carrying them, and would deny that vessel entry.  But conventionally powered and armed warships would still be welcome.

The United States reaffirmed that it would “neither confirm nor deny” the presence of nuclear weapons on any of its vessels, including aircraft.  It asserted that the US Navy made no operational distinction between nuclear and non-nuclear vessels, whether powered or armed or not, and would not make an exception for New Zealand’s benefit.  Therefore, in Washington’s view, a ban on nuclear-capable vessels would effectively be a ban on all US  vessels, for to agree to send any vessel would be tantamount to saying it was not nuclear armed, thus breaching its neither-confirm-nor-deny policy. 

The US Navy also regarded access to the waters and ports of allies as an integral aspect of deployment planning and tactical operations, without which it could not perform its world-wide missions effectively.  New Zealand security analysts argued that no fundamental defence capability was impaired by the cessation of visits by only a half-dozen ships a year for rest and recreation.  But the United States countered that access to ports was an obligation implied by the ANZUS Treaty and was necessary to fulfil its obligations.  Further, US security analysts believed the New Zealand precedent would encourage other countries to impose restrictions, and that the integrity and credibility of US alliances elsewhere, such as in Asia and Europe, would be threatened if partners unilaterally curtailed alliance obligations to suit themselves.

The USS Buchanan showdown

For six months following Labour’s election, no US warship called at New Zealand ports.  Incoming Prime Minister David Lange in a brief meeting with Secretary of State George Shultz in July 1984 had given the impression to the American delegation that he would use the interval to persuade the Labour Party to accept a US ship visit.  Lange, backed up by Secretary of Foreign Affairs Merwyn Norrish, denied that a promise had been made, only that a pause had been requested.
  Sporadic discussions on resumption of ship visits took place between Lange and the American Ambassador in Wellington, Monroe Browne, but without result.  On 14 December 1984 the US State Department brought the issue to a head by sending a diplomatic note foreshadowing a request for a ship visit following Exercise Sea Eagle off the east coast of Australia in March 1985.  Lange replied by reiterating his Government's non-nuclear policy and indicating that only a ship complying with it would be accepted.  He also requested a list of ships going to Exercise Sea Eagle so he could choose one that conformed to the policy.

     The United States replied in mid-January 1985 with a request for a visit by the USS Buchanan.  This ageing guided missile destroyer, equipped with anti-submarine rocket (ASROC) fixtures capable of firing nuclear-armed depth charges, had visited Auckland previously, without incident.  Furthermore, the NZ Chief of Defence Staff Air Vice Marshall Ewan Jamieson had visited the US Pacific Command HQ in Hawaii and reportedly reached an understanding that a visit by the Buchanan would be acceptable to Lange.
  However, the Cabinet in two successive meetings in January 1985 did not agree to the request, but asked the United States for more time and information. 

Apparently there was a genuine misunderstanding about what would constitute a resolution of the impasse.  US officials initially believed that it meant resumption of all ship visits as before.  On the other hand, the Labour Government from July to December 1984 had made it clear that it meant visits only by non-nuclear armed or powered ships.  Lange was prepared to admit a ship that had a low probability of being nuclear armed.  He believed that the Buchanan, a small, conventionally powered ship near retirement age no longer deployed to areas of high tension would be innocuous, and supported the visit in good faith.  But he neglected to keep his Cabinet colleagues or the Labour caucus informed about his negotiations.

When Labour Party backbenchers committed to an anti-nuclear policy learned of the impending decision, they exhorted the Prime Minister to reject any ship which was nuclear-weapons capable even if it were not nuclear powered.
  The idealist wing of the Labour Party, represented by backbench Members of Parliament Helen Clark, Jim Anderton, and Fran Wilde,
 rallied caucus, union, peace group, and public opposition.  In the Labour caucus executive meeting of 24 January 1985, they invoked Labour Party conference resolutions, campaign promises, sensitivities of the peace movement, opposition by the public, and moral consistency.  They argued that definitive proof, or a US confirmation, of the ship’s nuclear-weapons-free status was necessary to sustain credibility of the non-nuclear policy and of Labour's commitment to it. The External Intelligence Bureau’s or the Prime Minister’s judgement would not suffice.  Accordingly, Cabinet in two meetings in January 1985 decided to exclude nuclear-weapons-capable ships as well as nuclear-armed and nuclear-propelled ships.  

     Lange, his deputy Geoffrey Palmer, Finance Minister Roger Douglas, and other ministers at that time were preoccupied with far-reaching economic liberalisation proposals.  They wanted to avoid splitting the Labour caucus on the nuclear issue.  Caught between Labour caucus and public demands and the unyielding US neither-confirm-nor-deny policy,   Lange tried once more to negotiate the visit of an alternative ship, such as an auxiliary vessel clearly not nuclear capable.  But the United States insisted on the Buchanan.  In the showdown, politics rather than diplomacy prevailed.  The Cabinet met on 4 February 1985 and officially declined the visit application.   

     US officials were annoyed by what they regarded as a broken promise and surrender by Lange and his Cabinet to radicals in the Labour Party.
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Figure 4.1                                           Reprinted courtesy of Eric Heath, with permission.

New Zealand’s delay in making the decision, then allegedly changing the rules, deepened the irritation felt by US officials.  They were not impressed by Labour Party internal debates or the dynamics of the Cabinet or the peace movement, but only by the broad conclusion that Lange had broken his promise to Shultz and his Government had turned its back on a US offer of assistance.  Lange, who apparently believed until the end that he could negotiate another, more acceptable, ship visit, was blamed for a failure to persuade his wavering ministers to accept the visit and for his weak leadership in caving in to pressure from his clamorous backbenchers.  His greatest mistake, however, was in keeping his ministers and party leaders in the dark about the possible Buchanan visit.  Whether more skilful preparation could have persuaded the Cabinet to accept the Buchanan visit is a matter for debate, with both Hensley and Palmer ambivalent in their retrospective accounts of the episode.

The US response

Once the Buchanan visit was irrevocably cancelled, the US response was swift and extensive.  Exercise Sea Eagle and all other scheduled exercises, training and familiarisation exchanges, and military courtesy calls involving New Zealand, and an undisclosed quantity of intelligence flow, were immediately discontinued.  High-level US officials and flag-rank officers declined to meet their New Zealand counterparts for nearly a decade.  To suggestions that the reaction was unexpectedly stern, as Lange averred, US officials let it be known that the Labour Government had been told in advance what to expect but had either miscalculated the seriousness of the warning or deliberately misled the public.  They recalled they had warned of the eroding effect New Zealand's action would have not only on ANZUS, which they began describing as “inoperative”, but also on the security of the Pacific region. 

In December 1985 the Labour Government sent the New Zealand Nuclear Free Zone, Disarmament and Arms Control Bill to Parliament.  Its purpose was to write the non-nuclear policy into law.  This action was met by further warnings that the United States would cease to regard itself obligated to come to New Zealand's assistance under the terms of the ANZUS Treaty if that legislation were passed.  Ambassador Paul Cleveland in a speech to the New Zealand Institute of International Affairs in Wellington on 15 April 1986 issued a clear warning.  The key passage stated:

in the event the draft legislation is passed in its present form, the United States will fully review its security relationship with New Zealand with the likely outcome being the suspension of its ANZUS security commitment to New Zealand.  

Lange later acknowledged that he had received a written warning delivered in person by US Deputy Assistant Secretary of State James Lilley.
  The warnings were ignored and the Nuclear Free bill proceeded.  On 27 June 1986 Secretary Shultz, after a meeting with Lange in Manila, suspended US security obligations to New Zealand, saying, “we part company as friends, but we part company as far as the alliance is concerned”.
  Military historian Ian McGibbon summed up the new position: “New Zealand henceforth would be a friend rather than an ally”.
 

Three points of clarification may be made here.  First, US leaders, while acting unilaterally to suspend New Zealand, never intended to disband ANZUS.  They continued to regard ANZUS in its truncated form linking the United States to Australia, sometimes called AUS, as valuable, and for several years after US officials invited New Zealand to change its policy and rejoin the alliance.  

Second, the South Pacific Nuclear Free Zone Treaty, which Australia and  New  Zealand  had  promoted in  the South Pacific Forum since 1975,

and which came into effect in 1987, was not a serious bone of contention with the United States.  The South Pacific Nuclear Weapons Free Zone Treaty expressly avoided interfering with alliances, international law, and traditional rights of maritime passage, including transit of nuclear-armed warships.  It allowed each signatory to invite US nuclear warships into its ports if it so wished, as Australia has done without interruption.  It prohibited testing, manufacturing, and storage of nuclear weapons in the region, none of which activities the United States intended to pursue.  

In short, US Navy was able to operate throughout the South Pacific Nuclear Free Zone with the same freedom it had always enjoyed, subject only to particular governments’ port visit policies.  Nevertheless, it was not until 1998, nearly a decade after the end of the Cold War and two years after helping draft the Comprehensive [Nuclear] Test Ban Treaty, that the US Government acknowledged the Zone and signed the protocols of the South Pacific Nuclear Free Zone Treaty.

Third, the United States did not carry the dispute into its acquisitions and logistics policies or into its multilateral defence science consultations related to sonar, communications, weapons, and air operations in which New Zealand military specialists participated.  Nor did it remove its military personnel from a joint astronomical observatory and an Antarctic research support facility based in New Zealand called Black Birch and Operation Deep Freeze, respectively. Australian predictions that the NZDF would deteriorate rapidly without US military contact proved unfounded.

     Finally, in spite of fears and contrary to casual speculation, the US Administration’s sanctions did not extend to trade or other sectors of bilateral or multilateral policy towards New Zealand. 

Damage control
NZ-US relations from the 1950s through the 1980s were significantly shaped by security, defence and military issues.  These became controversial as the influence of domestic politics on New Zealand’s foreign policies grew.  The comfortable ANZUS relationship of the 1950s and early 1960s became strained in the late 1960s as a result of the Vietnam controversy and the nuclear issue and the consequent mobilisation of the peace movement.  During Robert Muldoon’s prime ministership in the late 1970s and early 1980s ANZUS relations warmed again.   But by the mid-1980s they deteriorated again under the impact of the anti-nuclear movement, the initiatives of idealistic Labour Party members, and the miscalculation by David Lange of US tolerance.  

     The National Government from 1990 attempted to restore diplomatic ties and repair defence relations, with some success, as shown in the next chapter.  But adverse public opinion prevented it from rescinding the law banning nuclear-powered ship visits and thus restoring ANZUS.

The new Labour-Alliance Government from 1999 did not appear to place a high value on defence relations with the United States.  Its decision to cancel the F-16 lease contract, negotiated by the National Government that preceded it, was viewed with disappointment in Washington and Canberra.  The commitment to re-equip the NZ Army for more effective peacekeeping met with qualified approval, but if this was to be at the expense of air and naval combat capacity, diminished respect for New Zealand in both capitals seemed inevitable.

By the mid-2000s the NZ-US defence relationship remained short of the potential aspired to by Prime Minister Jenny Shipley and President Bill Clinton at their meeting at the APEC summit in September 1999.  On the other hand, it had not regressed to the low point reached in the mid-1980s, and not even the most pessimistic analysts were forecasting resumption of US diplomatic ostracism.  US officials, more with resignation than enthusiasm, took the public position that New Zealand was entitled to make its own defence decisions, a formal posture that Australia adopted as well.  Nevertheless, New Zealand diplomatic efforts in damage control and adaptation in defence policy were beginning to pay off in better defence relations with Washington and Canberra.  What was achieved, and how, is traced in Chapter 5. 

ENDNOTES
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Very, Very, Very Close Friends

C

oping with the end of ANZUS

New Zealand responded to the removal of the ANZUS cornerstone of its security policy and termination of bilateral military and intelligence relations with the United States by attempting, with modest success, to acquire new defence assets, upgrade existing assets, and reorganise the defence and intelligence establishments.
  It set about deepening its defence links with Australia, from whom it bought two new frigates, artillery pieces and assault rifles, and formalised trans-Tasman military links in 1991 in communiqués that became known as Closer Defence Relations.

     The 1988 Defence Review hinted that higher priority was to be given to regional defence in the South Pacific.  At the same time New Zealand became a more active participant in United Nations peacekeeping deployments to display “good international citizenship”.  While continuing to participate in the Five Power Defence Arrangements with Britain, Australia, Singapore and Malaysia, Labour Government leaders tended to discount the importance of what they termed dismissively as “Cold War alliances”.   

     In defence relations with the United States, the nuclear stalemate persisted through the end of the 1980s.  The United States insisted that repeal of Section 11 of the NZ Nuclear Free Act, which prohibited entry of nuclear-powered ships, was a prerequisite to any return of military co-operation and restoration of the ANZUS relationship.  New Zealand contended that the end of the Cold War and the removal by President G. H. W. Bush in 1991 of nuclear weapons from US surface warships and attack submarines made the US neither-confirm-nor-deny policy irrelevant.  The succeeding National Government conceded that after 1991 no US ships save strategic missile submarines would carry nuclear weapons.  Nevertheless the New Zealand public continued to regard nuclear powered ships as unsafe and preferred to remain out of ANZUS if nuclear-powered ship visits was the price of re-entry.

     Resolution of the stalemate seemed promising when Secretary of State James Baker met Minister of Overseas Trade Mike Moore in 1990, the first cabinet-level meeting since Lange and Shultz parted in 1987.  However the meeting had the unintended effect of clearing the way for the opposition National Party to drop its permissive stance and adopt a strict no-nuclear-ship-visit policy identical to Labour’s, which did not please US leaders.  Some National spokespersons reasoned that a New Zealand Government could now keep the policy, which was demonstrably popular with the public, and also enjoy contacts with high-level United States political counterparts.

     Commentators decried this reasoning as politically opportunistic and analysts pointed to the desperation of backbench National MPs facing election in marginal seats as the prime movers of the policy change.  Former Prime Minister Robert Muldoon condemned the policy shift and deputy National Party leader Don McKinnon resigned as opposition Defence spokesman in protest against it.  Party leader Jim Bolger insisted that his party was merely adjusting its policy to the wishes of the public, as was proper in a democracy.  National defeated Labour at the end of 1990 and Jim Bolger became Prime Minister with Don McKinnon appointed as his deputy and Minister of Foreign Affairs and Trade.  Both pledged to improve defence relations with the United States, but also to maintain the no-nuclear-ship-visit policy.  Reviving the ANZUS Treaty did not feature in their party’s election manifesto.

     In 1990-1991 New Zealand contributed Air Force transports and Army medics to the US-led coalition that expelled Iraq from Kuwait.  This earned a resumption of US intelligence sharing on Persian Gulf operational matters and a phone call of thanks from President G. H. W. Bush.  But the Gulf War deployment and the dispatch of New Zealand military observers to the UN weapons inspection commission (UNSCOM) in 1991 raised a new issue: whether operating with US nuclear-armed forces would make NZDF personnel liable to prosecution under Section 5(2) of the Nuclear Free Act.  The relevant clauses stated:

No person who is a New Zealand citizen or a person ordinarily resident in New Zealand, and who is a servant or agent of the Crown, shall, beyond the New Zealand Nuclear Free Zone--

(a)  Manufacture, acquire, or possess, or have control over, any nuclear explosive device; or

(b)  Aid, abet, or procure any person to manufacture, acquire, possess, or have control over a nuclear explosive device.

One scenario envisaged a NZ officer coming to the assistance of a US ship that was nuclear armed, as would be plausible in a multi-ship combat manoeuvre, or in an emergency situation.  The NZ Campaign for Nuclear Disarmament argued that servicepersons who assisted US nuclear-armed vessels or units in any way, even by merely operating with them, should be prosecuted.

     The Ministry of Defence conducted a legal study and issued guidelines in 1991.  The guidelines made a distinction between US vessels or vehicles on the one hand and nuclear weapons on the other.  They conceded that:

It is possible, however, that New Zealand service personnel might be called upon to assist in the movement or protection of nuclear devices rather than the separable means of transport of them.  This could arise in an emergency assistance or disablement situation.  Such actions, in close proximity to nuclear devices, are highly likely to infringe section 5 (2)(b).

The Ministry of Defence guidelines concluded, “Simple participation in a multinational force in the Gulf is not in breach of the Act”.  Nevertheless, they reiterated that a breach of the Act was possible under some circumstances, and recommend consulting Defence Headquarters in case of doubt or ambiguity.  Subsequently no indictment under the Nuclear Free Act was ever issued, the courts never ruled on the issue, and New Zealand forces performed their duties in association with United States forces without incident.
 

     In 1991 the incoming National Government commissioned an enquiry into the safety of nuclear powered ships.  In 1992 the commission, composed mainly of scientists, concluded, “the presence in New Zealand ports of nuclear powered vessels of the navies of the United States and the United Kingdom would be safe”.
  Nevertheless Prime Minister Bolger declined to initiate repeal by Parliament of Section 11 of the Nuclear Free Act.  No political party in Parliament, and no substantial portion of the public, objected to the nuclear ship ban, so political prudence dictated taking no action.  In the United States, and among New Zealand Defence Force officers, this was decried as a lack of leadership and political opportunism.  

     Many New Zealanders in contrast accepted it as sound environmental protection policy and furthermore as a laudable gesture of opposition to nuclear weapons.  They professed pride that New Zealand was leading the world with its unique policy.  Consequently the National Party honoured the no-nuclear-propulsion law for the rest of its period in office.  The Labour Party and the Alliance, which in coalition succeeded the National Party in Government in 1999, reaffirmed the nuclear-ship-ban policy.  The stalemate with the United States seemed incapable of resolution save by a change of policy by Washington.

US adjustments

Nevertheless, US policy-makers were far from hostile to New Zealand as a whole, and appreciated particularly the support of US interests in other sectors and theatres.  They were aware that throughout the 1980s New Zealand had contributed helicopter and observer personnel to the Multinational Force and Observers, a US-led peacekeeping operation in the Sinai Desert between Israel and Egypt.
In 1994 New Zealand had dispatched an infantry company to Bosnia to support a US-led multinational force trying to restrain inter-ethnic fighting.  In 1995, 1996, and 1999 HMNZS Wellington, HMNZS Canterbury, and HMNZS Te Kaha respectively worked under US command in the Persian Gulf multinational interception force to enforce UN-mandated trade sanctions on Iraq.  RNZN officers were posted aboard the US flagship along with other navies’ officers to facilitate the multinational operations.  

     In 1997 New Zealand sent 20 Special Air Service troops and two Hercules transports to assist the United States to bring pressure on Iraq to comply with the UN weapons inspection regime. Co-operation between these and other forces in the field was not affected by the US cut-off of exercises, intelligence, and cabinet-level contacts. It became evident, too, that Washington regarded the Radford-Collins Agreement (on maritime surveillance intelligence exchange) and the Maritime Search and Rescue (MARSAR) Agreement, both established under ANZUS auspices, to be still in effect, and New Zealand’s participation was welcome. 

US leaders took these contributions into account, and while bilateral exercises remained proscribed, positive adjustments were made to the no-military-contact policy at the working level.  Military personnel exchanges, interrupted in 1985, resumed selectively thereafter, and grew steadily.  By 1995-1996, for example, NZDF personnel were able to attend seven US Army courses, a US Navy supply course, an International Sea Power Symposium, and a Naval Tactical Database Conference.  They also participated in a US Navy communications working group, a US State Department East Asian Security Symposium, a Chief of Naval Operations Westpac Naval Symposium, and a US Navy Sea Systems Command meeting on acquiring spares for US-made ships.  All these meetings took place in the United States, many at US military bases.
  

     When Bill Clinton was elected President, his Administration undertook a major review of US military posture.  State Department officials acknowledged the contributions New Zealand was making to international peacekeeping and regional security and recommended inclusion of New Zealand in discussions about broad security issues of mutual concern and selective enlargement of intelligence sharing.  The review culminated in this announcement by the State Department in February 1994.

We have decided to restore senior-level contacts between U.S. officials with their New Zealand counterparts for discussions on political, strategic, and broad security matters.
 

Thus high-level official and political contacts were resumed.  Most notable were an invitation to Prime Minister Bolger to meet the President at the White House in 1995 and subsequent visits to New Zealand by Secretary of State Madeleine Albright and other US Cabinet-rank officials.  High-level military contacts, too, were resumed, including visits to New Zealand by three successive Commanders in Chief of Pacific Forces, Admirals Larson, Macke, and Prueher, and the Vice-Chief of the US Joint Chiefs of Staff General Ralston.  Requests by top-level New Zealand officials and defence force officers for meetings with their counterparts in Washington, previously refused or limited, were granted.

     The easing defence relationship, albeit still circumscribed, led to the signing of three defence logistics and information exchange agreements.
  These did not restore New Zealand’s previous status and privileges, but they did indicate that the two defence establishments could still work together.  The US no-bilateral-military-contact policy clearly did not extend to multilateral military operations or logistics and intelligence co-operation in pursuit of mutual security objectives.  As Commodore Peter McHaffie (later rear admiral and Chief of Naval Staff) commented, “operating with the Americans on a legitimate sanctioned operation has never posed any difficulty”.

     After years of praising Australia and ignoring New Zealand except to lament the no-nuclear-ship-visit policy, the US Secretary of Defense in his East Asia strategy document in 1998 wrote:

The United States appreciates the contribution of New Zealand to regional fora such as the ASEAN Regional Forum and important shared defense policy goals, including its participation in a range of humanitarian and peacekeeping missions around the world, and its contribution to the Korean Peninsula Energy Development Organization (KEDO).  Given the findings of then-Prime Minister Bolger’s Somers Report in 1992 affirming the safety of nuclear-powered warships, the U.S. hopes that in future conditions will allow full restoration of military cooperation with New Zealand.

On its side, the NZ Ministry of Foreign Affairs and Trade in its Annual Report 1998-1999 listed among its Key Work Areas for 1999/2000 “working to build up defence co-operation between the United States and New Zealand”.
 

     Secretary of Defense William Cohen, however, remained aloof.  As a Senator, Cohen in 1987-1988 had backed Representative William Broomfield’s bill to remove New Zealand’s fast track status in acquiring US weapons (see Chapter 6).  In the mid-1990s he resisted softening US military policy toward New Zealand, or meeting the New Zealand Minister of Defence.  Despite the fact that head-of-government contacts had been restored, working-level military contacts had become almost routine, and most US officials could hardly recall what the dispute was about, Cohen had stood firm in maintaining the ban on bilateral military exercises and intelligence sharing.

The 1998 review and President Clinton’s visit 

The imminent meeting in Auckland of the leaders of the Asia-Pacific Economic Co-operation (APEC), which President Clinton decided to attend, precipitated in 1998 another US review of policy towards New Zealand.  By this time the United States had sold a surplus Navy oceanographic survey ship to the RNZN (USS Tenacious which was renamed HMNZS Resolution), and negotiations were completed to lease a squadron of F-16s for RNZAF use.  New Zealand had taken command of a post-civil-conflict Truce Monitoring Group, including troops from Australia, Fiji, and Vanuatu, in Bougainville, another contribution to regional security meeting with US approval.  The security situations in Indonesia and East Timor were deteriorating, which concerned both governments.  

     The 1998 US review reaffirmed the basic US policy but changed the paradigm from negative to positive.  Rather than minimal military contact with New Zealand unless necessary, the new interpretation favoured maximum military contact unless specifically proscribed.  Bilateral and multilateral exercises and unrestricted military intelligence-sharing were still off the agenda.  But a variety of other modes of co-operation were to be explored.

     Consequently, Cohen agreed to meet his NZ counterpart Minister of Defence Max Bradford in June 1999.  According to officials afterwards, a frosty and formal meeting of 20 minutes was anticipated, but the two men got along well and the meeting lasted nearly an hour.  Within months the two had met twice more, most recently in September 1999 in Darwin, where forces from their two countries were staging for peacekeeping in the International Force for East Timor (INTERFET).  The two forces had different missions, the United States performing long-range transportation, logistics support, intelligence liaison, and providing a Marine Corps reserve, and New Zealand deploying ground troops, a frigate, and a tanker.  Both worked under the UN Security Council mandate and under Australian operational control.  The two forces liaised at headquarters level but mainly relied on Australian air and sea traffic control, and had minimal contact in the field.  Nevertheless they were again operating in the same theatre in a common cause. 

     The APEC summit in September 1999 attracted not only the President and his top economic officials but also the National Security Advisor Sandy Berger and Secretary of State Albright with her top military advisor General Donald Kerrick.  Deteriorating order in East Timor was in the news headlines but New Zealand kept it off the APEC agenda because APEC was a meeting of leaders of economies, including Taiwan and Hong Kong, not of sovereign states.  Discussion of a serious security issue could have overshadowed the delicate economic policy issues to be resolved, and precipitated a walkout by China.  An ad hoc meeting of foreign ministers, to include Foreign Minister Robin Cook who had come from Britain for this purpose, was proposed by Australia and Canada to discuss how to curb the worsening violence in East Timor.  

     At the suggestion of Secretary Albright, with the concurrence of the ASEAN representatives, NZ Minister of Foreign Affairs Don McKinnon called the meeting and chaired it.  The meeting agreed that action was necessary and forwarded a recommendation to the UN Security Council.  More important, it created an Asia-Pacific consensus for UN humanitarian intervention.  This consensus included the ASEAN delegates (except Indonesia) and thus legitimised the UN Security Council’s subsequent decision to authorise INTERFET intervention in East Timor.  Officials of the visiting countries, not least the United States, gave New Zealand officials credit for skilful handling of the crisis, which could have split APEC between the Anglo-Pacific and Asian members and rendered impossible any economic policy decisions.

     Following the conclusion of APEC, President Clinton and Prime Minister Shipley conferred in Christchurch on 15 September 1999.  In the press conference the President referred to the East Timor situation, then said:

I’m very proud that the United States and New Zealand will be standing together to defend freedom and human rights once again.  We will participate together in the [INTERFET] force. Based on our experience elsewhere, I think it is quite important that Australia, New Zealand, the United States, and the other countries that will be participating prepare through joint exercises that will help us to get ready to do what has to be done together in East Timor.

In response to a reporter’s question whether bilateral military exercises other than in preparation for East Timor deployment could be resumed, the President answered, “I would deal with them on a case by case basis”.

The media portrayed the remarks as a “thaw” and a “breakthrough”.  Two off-shore exercises oriented to international peacekeeping were already in the planning stage with officials, Minister of Defence Max Bradford announced after his meeting with Cohen in Darwin.
  US Deputy Assistant Secretary of State Ralph L. Boyce summed up the State Department view.

I am happy to report that U.S.-New Zealand relations are better than they have been at any time since 1985.  We may no longer be formal allies, as we are with Australia, but we are certainly good friends.

 But US Ambassador Josiah Beeman clarified that the President’s tantalising phrase “case-by-case” referred strictly to preparations for multilateral peacekeeping or peacemaking operations.  Bilateral exercises, and routine multilateral exercises such as RIMPAC (Rim of the Pacific), were still off limits to New Zealand.  In private, officials cautioned that the frequency and depth of future exercises hinged on the outcome of the New Zealand election scheduled for November.

The new Labour Government, 1999-2000

 The victory in November 1999 by the Labour Party in coalition with the Alliance, and potentially dependent upon the Greens for a Parliamentary majority, cast doubt on the continuation of warming of defence relations.  The new coalition of the centre-left initiated a review of the F-16 lease deal and indicated a reluctance to participate in formal alliances and its leaders reiterated their long-standing scepticism regarding US military leadership.  This cooling of diplomatic temperature was noticed in Washington.  President Clinton, in his telephone call of congratulation, encouraged the new Prime Minister Helen Clark to carry on with the F-16 deal.  Incoming US Ambassador Carol Moseley-Braun in one of her first public statements also referred to the deal and counselled that “a promise made is a promise kept”.

But Clark and her ministers concerned with domestic policy were resolved to cancel the F-16 lease.  Not only had this been advocated by Labour, Alliance and Green candidates during the electoral campaign, but also the decline of the NZ dollar against the US dollar had raised the price of defence imports, of which the F-16 lease would be a prominent element.  The new Government was clear that domestic needs in education, health, and welfare took priority over defence needs in budget allocations.  Furthermore, arguments were put forward that New Zealand had never used its A-4 Skyhawks in battle, and air cover was not always necessary in the sort of peace-support deployments anticipated in the post-Cold War environment, so an air combat capability was no longer needed.  

Defence was to be reoriented to Army peacekeeping operations with the Air Force and Navy limited to transportation and maritime surveillance and protection.  Absent in statements by the Government was any sense of concern about the impact of these decisions on NZ-US relations.  Rather, assertions of New Zealand’s autonomy and need to make defence policy compatible with domestic policy within a stringent budgetary framework predominated.  Consequently, Prime Minister Clark announced on 20 March 2000 that the F-16 lease would be cancelled in its entirety “because it is not a sufficiently high priority right now and because of the huge pressure on the defence budget”.
  In her announcement she acknowledged that “at all times the United States has been helpful as we have worked our way through the issue” but did not mention what impact the decision might have on defence or foreign relations with the United States.  The following day in Parliament Clark claimed:

We had absolute confidence that both those Governments [the United States and Australia] would show respect for the sovereign right of New Zealand to determine its defence priorities.  Australia and the United States know of our commitment to maintain defence spending.  They know of our commitment to peacekeeping.  But they realise that small counties cannot do everything.

United State Ambassador Moseley-Braun responded that “obviously, we are disappointed”.  She added, “we hope New Zealand will find ways to field credible defense capabilities and to help maintain regional security, despite this decision”.  Her statement continued on a helpful vein: “we stand ready to assist New Zealand in addressing its military equipment needs.”  And, putting the issue in wider context, Moseley-Braun ended on a positive note.

The U.S. and New Zealand have a close, broad-based relationship founded on common values.  We will continue our efforts to work closely with the government of New Zealand on a wide range of issues, including regional security in this vast Asia-Pacific arena.

Despite the moderate US response, the F-16 decision heralded a pause in the repairing of NZ-US defence relations that had begun in 1994 and cast doubt on the military exercises foreshadowed by President Clinton in 1999.  It also raised doubts about New Zealand’s ability to maintain its prior level of contributions to the Closer Defence Relations arrangement with Austra​lia, in which the United States had an indirect interest as Australia’s close ANZUS ally.  NZ-US defence relations appeared to drift.  

These developments weakened the position of sympathetic US defence planners who hoped to devise new exercise opportunities for New Zealand and, on the other hand, bolstered US officials who wished to continue ostracising New Zealand militarily.  Other factors working against the restoration of an ex​ercise relationship were the decline of Clinton’s influence in moderating relations with New Zealand as he entered the final year of his presidency, the growth of conservative forces in the US Congress, and the restraining influence of US Navy senior officers, thought to be unenthusiastic about further military concessions to New Zealand as long as the nuclear ship ban remained.

Afghanistan and Iraq 

The drift was short-lived.  A day after the 11 September 2001 attack on the World Trade Center and Pentagon President George W. Bush telephoned, asking for support.
  Phil Goff, Acting Prime Minister, immediately pledged New Zealand’s assistance, as did Prime Minister Helen Clark upon her return from abroad.  Clark convened her Cabinet on September 17 and formed a working group of five ministers “to develop a New Zealand response to any request for assistance from the United States…that might include diplomatic and intelligence support and possibly military support….”
  On November 13 the Commander in Chief of the US Central Command (CINCCENT) made a formal request for New Zealand Special Air Service (NZ SAS) troops, to which the New Zealand Government immediately agreed.  The NZ SAS soldiers, augmented by a handful of liaison officers, were placed under the operational control of CINCCENT and Operation Enduring Freedom in the field (essentially the American military chain of command) but command was to remain in the hands of the New Zealand authorities.  An agreement was reached whereby CINCCENT was to specify the duties to which the SAS would be assigned, and the New Zealand authorities would retain the right to veto any orders that fell outside New Zealand’s Rules of Engagement under international law, or were “considered inappropriate or likely to cause undue risk”.
  

     The NZ SAS continent was duly dispatched and served with distinction in long-range reconnaissance and forward target spotting for United States combat forces.  Their work was supplemented by the dispatch of five NZ staff officers to CINCCENT HQ in Florida and three to HQ Combined Joint Task Force 180 at Bagram Air Base. The contingent was withdrawn upon the apparent stabilization of the security situation in 2005 but at US and Afghan request was reinstated during President Obama’s “surge” in 2009.  In August and September 2011 two SAS soldiers were killed in operations in Kabul.  Upon the handover to the Afghan National Police and the departure of the NZ PRT in April 2013 (see below) the SAS remained in Kabul to conduct training and advisory work under the operational control of the Government of Afghanistan.  In late 2016 eight NZDF personnel were mentoring students of the Afghan National Army Officer Academy.
 
     Decision to establish a NZ PRT.  In early 2003 the United States established four Provincial Reconstruction Teams (PRTs), one for each major ethnic group in Afghanistan.  This initiative was noted in Wellington, where options for further assistance to state-building were being considered.  By May 2003 officials had developed four options, the first three of which were to provide financial support, training, specialists, or troop contributions to other governments’ initiatives, such as support of an existing US or British formation.  The Government inclined strongly to the fourth option, which was to lead a self-standing state-building and development initiative in the field.  Officials noted that 

Leadership of a PRT would offer a challenging and rewarding mission, well within the professional competence of the New Zealand Defence Force (NZDF), and would provide a high profile opportunity for that professionalism to be showcased.  It would also make a very positive contribution to nation building in Afghanistan.
 

Political leaders were mindful of the international reputation-enhancing benefits of a self-standing deployment and recommended it to “ensure a continued high level profile for New Zealand in Afghanistan”.
 

     The Government’s decision to opt for a PRT was also reinforced by requests from the US and the UK to either contribute to a PRT or to lead one outright.  On June 9, 2003 Cabinet authorized planning for a NZ PRT in Bamyan Province.  The following day the Prime Minster explained to Parliament that New Zealand’s principal aim was to “ensure that Afghanistan does not again become a failed state, enabling terrorists to operate freely from it” and therefore, 

We are now looking to contribute further to the reconstruction of Afghanistan…[PRTs] are designed to help the transitional government under President Karzai expand its influence outside Kabul; enhance the security environment; promote the reconstruction effort; and monitor and assess civil, political, and military reform efforts through community engagement….  A PRT is not a combat unit.  It provides a strengthened military observer capacity, which also acts as a centre for the facilitation of NGO and other civilian contributions to reconstruction.
 

US support for New Zealand’s command of a PRT was substantial. HQ CJTF 180 offered to turn over its recently established PRT in Bamyan to New Zealand command, to donate its base facilities in Bamian town to the New Zealand team, and to provide the NZ PRT with logistics support.  The hand-over was achieved ahead of schedule on September 23.  The NZ PRT was to be a tri-service formation commanded by a field-grade (colonel) officer.  

     NZ PRT Mandate.  As with the SAS, New Zealand negotiated with HQ CJTF 180 an arrangement whereby the NZ Senior National Officer (as the colonel commanding was to be known) 

was authorized to withhold the services of NZDF personnel if any task or proposed action is considered outside the scope of the PRT mandate, compromises New Zealand’s national position with Afghanistan or may adversely affect New Zealand’s national interests.
 

Besides arrangements with the United States, the NZ PRT operated under a slightly different international mandate than the NZ SAS.   Unlike combat-oriented teams associated with the US-led Operation Enduring Freedom which operate under a UN Charter Article 51 (self-defense) mandate, the NZ PRT operated under the terms of the Bonn Agreement of December 2001 with a focus on the imperatives of state-building and development.  New Zealand negotiated a Military Technical Agreement and a Status of Forces Agreement bilaterally with the Afghan Transitional Authority, which specified the NZ PRT’s mission objectives.
 This distinction, which stressed the humanitarian and reconstruction thrust of the New Zealand deployment, and the primacy of the needs of the host government, was important in legitimating the NZ PRT in the New Zealand political context, which was characterized by undercurrents of anti-militarism, pacifism, and skepticism towards the United States. (See Chapters 4 and 13.)  However, the NZ PRT shared with all other PRTs the common guiding principles of the relevant UNSC resolutions, treaties codifying international human rights and humanitarian law, and the laws of armed conflict as set out in the Geneva Conventions.  

NZ–US cooperation in Bamyan
The NZ PRT was multinational and multifunctional.  Located at Kiwi Base near the airport of Bamian Town, the NZ PRT became the de facto host for a number of US and other governments’ initiatives in Bamyan Province.  Seconded to the NZ PRT were officials of the US State Department, US Agency for International Development, and the US Department of Agriculture, and also officers of the US Army Corps of Engineers and other specialists from US regular forces and state National Guard units.   NZ Police personnel, working with the nearby EUPOL Regional Training Center,  and small units from Singapore and Malaysia were also hosted by the NZ PRT and housed at Kiwi Base.   

     The NZ PRT, once established in Bamyan Province, had an unusually close working relationship with the United States.  Not only was the outpost dependent on resupply by US Air Force flights but also New Zealand liaison officers were posted to Bagram Air Base to work with US supply officers.  US military commanders’ willingness to work with New Zealanders was remarkable in light of the US refusal to exercise bilaterally with NZ forces since 1985 because of NZ’s policy of denying entry to nuclear-powered ships.

     The NZ PRT was commanded by the New Zealand authorities but took operational guidance from the ISAF Coalition Joint Task Force 180, and the HQ Coalition Joint Civil-Military Operations Task Force at Bagram.  As US and ISAF policies shifted increasingly from kinetic operations to state-building and development work, and as the NZ PRT proved willing and adept at managing projects in coordination with the Bamyan provincial and district authorities, the US commanders devolved to it functions and funding.  

     A principal source of resources was the Commander’s Emergency Response Program (CERP) fund.  The convergence in 2008 of the US emphasis on infrastructure improvement as a key element in winning local allegiance to the Afghan Government, the Bamyan governor’s identification of roads as the top priority, and the creditable track record of the NZ PRT in subcontracting infrastructure projects to local firms and supervising them for quality control and completion led the US authorities to channel substantial CERP funds to the NZ PRT.  In 2008 the US CERP funds became the largest single source of development funds administered by the NZ PRT, valued at over US$20 million, exceeding New Zealand’s development aid funds and the funds made available to the Bamyan provincial government by the central government.  NZ PRT commander Colonel Martin Dransfield affirmed that “The US provided me with four-fifths of my development money”.
The importance of CERP funding was confirmed also by former PRT commanders Col Richard Hall and Col Darryl Tracy.
  As Tracy commented later, “The NZPRT could access the CERP on the same basis as any other U.S. coalition forces, and it was one of the most effective reconstruction tools in the NZ PRT arsenal”.
  Bamyan province, hitherto somewhat neglected by Kabul, became the second largest recipient of development funds on a per capita basis, an achievement for which the Bamyan governor gave the NZ PRT and its American logistics backers considerable credit.

     In 2004 the NZ SAS received a US Presidential Citation and in 2006 the United States Army awarded NZ servicepeople who served in or supported the PRT six Army Commendation medals and seven Bronze Stars.
  

Dissonance moderated 
President George W. Bush’s decision to invade Iraq in March 2003, and Prime Minister Helen Clark’s decision not to join the Operation Iraqi Freedom coalition despite British and Australian participation, temporarily cast a shadow over the relationship.  Other US divergences from NZ policies included President Bush’s refusal to join the International Criminal Court, the Landmine Convention and the Kyoto Protocol, and abrogation of the Anti-Ballistic Missile Treaty.   Nevertheless Clark subsequently dispatched 35 Army engineers to Basra in September 2003 for six months of reconstruction work, and posted Army officers to the UN Aid Mission in Iraq and the team of the UN Special Representative.
  New Zealand also sent an Army medical team to support the UN Special Commission on Iraq (UNSCOM) from 1991 to 1995 also contributed civilian relief and reconstruction aid to the new Government of Iraq in the following decade, but no combat forces.  

     Despite standing aside militarily from the US in Iraq, differing on international court and arms control treaties, cancelling the F-16 purchase, and terminating the RNZAF combat force of American-built A-4 Skyhawks, New Zealand cooperated closely with the US in other theatres, and the relationship continued to warm.  New Zealand proved to be a willing and reliable partner in peacekeeping, peace support operations, and counter-terrorism as well as in diplomatic, economic, and scientific initiatives shared by the US.  For example, a NZ Defence Force contingent of up to 20 served under US command in the Multinational Force and Observers in the Sinai, NZ frigates worked intermittently with the US Navy in patrolling the Persian Gulf and the Gulf of Aden, and New Zealand joined President Bush’s Proliferation Security Initiative in 2003 to curb North Korea’s nuclear and missile exports. Consequently Helen Clark and her officials were able to forge a working relationship with their US counterparts, including President George W. Bush, whom Clark visited on two occasions.  At the close of the first visit in 2002 Secretary of State Colin Powell escorted Clark to her car and volunteered a memorable remark, that the United States and New Zealand, while no longer an allies, were “very, very, very close friends”.
  

     The aggression of the Islamic State in 2014, the formation by the United States of a multi-national coalition to assist the Government of Iraq, and a request from Washington induced New Zealand, now governed by a National Party-led Cabinet, to join the military effort…but in a non-combat role.  In May 2015, 143 NZ Defence Force personnel were dispatched to Camp Taji near Baghdad where they worked with an Australian contingent to train Iraqi forces.  At the request of Secretary of Defence Ashton Carter and the Iraqi government, New Zealand in June 2016 extended the initial deployment by another 18 months, to 2018.

US visitors and policy initiatives 

The new US ambassador to New Zealand, William McCormick, in his first public communication in 2005 pledged to improve US-NZ relations.  Soon thereafter, a series of high ranking US civilian officials and military officers, including US Pacific Commander Admiral Harry B. Harris, Secretary of the USAF Deborah Lee Jameson and Assistant Secretary of State Kurt Campbell, visited Wellington with ever-warmer announcements.  In 2006 the NZ US Council and its US counterpart established the US NZ Partnership Forum to facilitate consultation between government officials, legislators, and business and opinion leaders.  Alternating between partner countries, the Forum subsequently met six times, most recently in 2015 in Auckland, at which the desirability of the TransPacific Partnership was a major topic of discussion.  Also in 2006 Assistant Secretary of State Christopher Hill visited and praised New Zealand’s work not only in Afghanistan but also in the South Pacific, and predicted closer US-NZ relations in the future.
  Secretary of State Condoleezza Rice visited for consultations in July 2008 and was equally complimentary, even using the word “ally” to describe her host, albeit in a general sense, not implying revival of the ANZUS treaty relationship.  Secretary of State Hilary Clinton visited in December 2010 and with Prime Minister John Key signed the Wellington Declaration, a framework agreement for closer security consultations. Secretary Clinton also announced the resumption of US intelligence sharing, which in fact had begun quietly a year previously.  (See Chapter 7.)  

     These US initiatives coincided with Washington’s new policy of rebalancing to Asia and recognition by President Obama, America’s first Pacific-born president, and Secretary Clinton that the United States under President George W. Bush had been preoccupied with Afghanistan and Iraq and had neglected the Asia-Pacific region.  As Washington revitalised its diplomatic, trade, and military relations with Pacific partners, most notably Japan, Philippines, Singapore, and Australia, relations also with New Zealand were revalued and strengthened.  Some sceptics warned that New Zealand would be caught up in a neo-containment policy aimed at China, but John Key and Foreign Affairs Minister Murray McCully expressed confidence that New Zealand could remain on good terms with both the United States, its primary security partner along with Australia, and China, its principal economic partner, and that it was not necessary to choose between them.

     While the Wellington Declaration proclaimed a new US-NZ “strategic partnership” it was light on specifics and did not relax the US ban on bilateral exercises.  A more substantial agreement, the Washington Declaration, was signed by Secretary of Defence Leon Panetta and Minister of Defence Jonathan Coleman in June 2012, mandating closer collaboration on maritime security cooperation, humanitarian assistance and disaster relief, and peacekeeping support operations.
  More significantly, when Panetta visited Wellington in September 2012 he announced the lifting of two unilateral US defence bans, thus allowing NZ Navy ships to enter US military facilities such as Pearl Harbor and permitting the resumption of trilateral exercises with Australia.  Just two months previously, RNZN ships HMNZS Te Kaha and HMNZS Endeavour,  on their way to the US-led annual RIMPAC exercises, were obliged to tie up at a commercial dock in Honolulu rather than joining other RIMPAC participants in Pearl Harbor.  This anomaly was corrected in the 2013 RIMPAC exercise.

     With Washington’s official blessing, bilateral exercises were resumed after a 27 year hiatus. In fact they began just prior to Panetta’s announcement with a visit in June 2012 by 76 US Army personnel for an exercise in New Zealand and dispatch of NZ Army engineers to the United States for Exercise Galvanic Kiwi with US Marines.  Other exercises followed, notably a visit by US Marines for an exercise at Waiouru Military Camp, and dispatch of a reciprocal contingent of NZDF personnel to Camp Pendleton, in June 2012.
  In the period 2013-2016 exercises involving the NZDF and US military personnel were scheduled at an accelerating pace. (See Table 5.1.) However, not all New Zealanders were pleased with this breakthrough; a Herald-Digipoll taken in April 2012 found only 47.6 percent approved while 44.0 percent disapproved.

Table 5.1

NZ-US military exercises 2013-2016

	2013  

Galvanic Kiwi

Bell Buoy 

Dawn Blitz 

Alam Halfa 

RIMPAC 


	2014   

Kiwi Koru

Lightening Kiwi

Black Frontier 1 

Bold Alligator  

International Mine 

    Countermeasures 

RIMPAC
	2015  

Talisman Sabre 

Cope North 

Advanced Airlift Tactical

    Training  

Pacific Partnership 

Pacific Angel 

RIMPAC
	2016   

North Cape

Green Flag

Listening Eagle

Bell Buoy

Pacific Partnership

Tri Crib

Jasco Black II

Cooperation Spirit

Lightning Kiwi

Dark Raven

RIMPAC


Meanwhile, in April 2010 President Barack Obama invited Prime Minister John Key to a summit meeting on control of nuclear weapons, where he acknowledged New Zealand’s leading role in nuclear arms control initiatives.  The two had met the previous September at a United Nations dinner, and were to meet almost yearly at a variety of international fora, and at the White House in June 2014.  The personal relationship was reportedly a cordial one, and doubtless set the pace of closer cooperation in security affairs adopted by US civilian and military officials.
  President Obama accepted an invitation to visit New Zealand in 2015 but postponed the visit to deal with pressing issues such as the US deployment to Iraq to

combat ISIS, a deployment to which New Zealand also contributed in the

form of trainers and support troops deployed to Camp Taji near Baghdad.  

Obama then dispatched his Vice President, Joe Biden, to visit in July 2016.  Reportedly Biden was keen to discuss tensions in the South China Sea, an issue on which New Zealand was studiously neutral in contrast to the US Navy’s robust actions in defence of freedom of navigation in the face of China’s artificial island-building.  Biden’s announcement of a visit by a US Navy ship was the most significant outcome of the visit. 

The US Navy returns 

The most contentious element of the NZ-US estrangement of the 1980s and 1990s was New Zealand’s nuclear ship ban and the refusal of the US to send a non-nuclear Navy ship as long as the NZ Nuclear Free Act was in effect.  Repeated requests by the National Party-led Government for a visit by a non-nuclear propelled Navy ship, or even a Coast Guard ship, which under the Nuclear Free Act could be approved by the Prime Minister as not bearing nuclear weapons, were rebuffed on the grounds that public judgements by a NZ Prime Minister of US Navy armaments were unacceptable.  Meanwhile, ships from the navies of Britain, France, Canada, China, Japan, and other powers visited Auckland routinely.  New Zealand persisted, and invited the US to send a ship to commemorate the Royal NZ Navy’s 75th anniversary celebrations.  On 21 July 2016 the visiting US Vice President Joe Biden announced acceptance of the invitation: a US Navy ship would visit in November.  The Prime Minister was quick to warn against triumphalism; the visit should not be viewed as a victory for New Zealand’s non-nuclear policy (as veteran peace activist Nikki Hager asserted) but rather as a victory for the relationship.  In this author’s view, it was best construed as a pragmatic adjustment of policy by Washington in recognition of changed strategic circumstances.
  

     The announcement was greeted with reserve by the public.  A poll in December 2015 found 50.2 percent agreeing with the proposition that “It would be a positive move for US-NZ relations to have the US Navy back in NZ ports”.   A further 16 percent believed “It would be a victory for NZ anti-nuclear policy to have the US Navy return”.  But a substantial minority of 29.4 percent asserted that “It would be better for everyone if the US Navy stayed away”.
    Victoria Morse, a leader of Auckland Peace Action, asserted that “it is not okay for any warships from anywhere to come to New Zealand, nuclear armed or not”.
  As expected, anti-nuclear campaigners, many previously active in the 1980s, emerged to demonstrate against the US ship visit.  The NZ business community was far more positive.  Simon Power, chairman of the NZ US Council, welcomed Vice President Biden’s announcement of the US Navy visit as a reflection of the excellent NZ-US relationship and “further evidence of the great progress that has been made”.
   

Conclusion

Thus the NZ-US relationship rebounded from its nadir in 1987 to achieve a closeness akin to that enjoyed before the nuclear-ship-dispute began.  Top-level official visits were recommenced, intelligence sharing was resumed, multilateral and then bilateral military exercises were scheduled, and finally a US Navy ship visited New Zealand.  Progress was irregular and sometimes politically controversial, but it improved steadily over two decades.  The diplomatic process was firmly grounded on mutual interest, careful negotiation, personal courtesy, and incremental policy adaptation.  Even sceptical leaders such as Prime Minister Helen Clark and Foreign Minister (later Defence Minister) Phil Goff, both anti-nuclear protesters in the 1980s, responded positively to those US overtures that they regarded to be in New Zealand’s interests despite differences with President Bush on several international issues.  Throughout, New Zealand stood firm on its no-nuclear-ship-visit policy and refusal to join the invasion of Iraq or to confront China overtly, and the United States, its focus on the Asia-Pacific sharpening, recognised the value of cooperating with its very, very, very close friend albeit no longer an ally.  

     At no point in the process of rapprochement was revival of the ANZUS treaty seriously discussed.  Since Secretary Shultz’s proclamation on 27 June 1986 ANZUS remained formally in effect (the treaty text does not provide for termination) but “inoperative”. Meanwhile New Zealand formed its Closer Defence Relations with Australia, the US initiated the AUSMIN framework with Canberra, and the US and New Zealand negotiated the Wellington and Washington Declarations.  These voluntary bilateral security ties formed a robust triangle with each partner retaining full decision-making autonomy.  A formal treaty was redundant.  According to the metaphor used by political leaders of all three countries, the no-nuclear-ship policy was a rock in the road but the road was rerouted around the rock and the traffic now flows freely.  
ENDNOTES
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Acquisitions, Logistics, and US Politics

N

ew Zealand cooperation with the United States in acquisitions (major purchases) and logistics (ammunition, spares, and supplies) had a long history prior to the nuclear-ship-ban crisis, and it continued after the interruption of direct military links in 1985.  Nevertheless it was vulnerable to political influences, particularly from the US Congress, which made the laws governing US arms sales.  This chapter traces the NZ-US acquisitions and logistics relationship, describes the legal and administrative frameworks governing it, and then reviews an attempt by a US Congressman to revoke New Zealand’s privileges.   

World War II defence materiel co-operation

Defence materiel co-operation between New Zealand and the United States began formally on 3 September 1942.  On that date Deputy Prime Minister Walter Nash, then also NZ Minister in Washington, and US Secretary of State Cordell Hull signed a Mutual Aid Agreement in Washington.  Modelled on a Lend Lease Agreement the United States had signed with the United Kingdom in February 1942, it obliged the signatories to direct their “war production and war resources” to the prosecution of the “common war undertaking”.  The key phrase stated:

As large a portion as possible of the articles and services to be provided by each Government to the other shall be in the form of reciprocal aid so that the need of each Government for the currency of the other may be reduced to a minimum.

The Mutual Aid Agreement formed the legal framework for the subsequent transfer of great quantities of weapons and materiel from the United States to New Zealand.  The transfer was virtually free of charge, for New Zealand was able to offer “reciprocal aid” to the United States in the forms of base sites, food, services, and skilled manpower. In this sense, New Zealand did not buy the American weapons it fought with, nor did it receive them as aid.  Weapons were transferred to New Zealand in return for other assets and services and in pursuit of mutual objectives.  New Zealand also sent trained pilots and Army and Navy units that fought alongside American forces in the South Pacific.  Thus New Zealand retained its status as a nominal equal to its giant de facto ally.

Even before the Mutual Aid Agreement was signed, substantial co-operation was already taking place.  In November 1941 New Zealand had agreed to construct an aerodrome at Nadi in Fiji to serve as a base for America's Far East supply route that was to run south from Hawaii to Christmas Island, Canton Island, Fiji, New Caledonia, and on to Australia and Southeast Asia.  This base was completed by No 2 Aerodrome Construction Squadron of the RNZAF and handed over to the US Army in July 1942.

The RNZAF at the time was equipped mainly with British aircraft, but it had gained some experience with American aircraft supplied by the RAF through the Empire Air Training Scheme.  The first to arrive, in March 1941, were North American AT-6 Harvard trainers for the No 1 and No 2 Flying Training Schools.
  In September six Lockheed Hudson light bombers arrived.  In October the RAF in Singapore turned over 21 Brewster Buffalo fighters to the RNZAF's No 488 Squadron, which used them in the spirited but unsuccessful defence of Malaya in 1942.  In May 1942, Curtis P-40 Kittyhawks, initially procured by the RAF, were sent to New Zealand.  While initial supply and training links remained with Britain, the RNZAF was re-orienting itself organisationally to North American logistics sources.

Two months prior to formalisation of the New Zealand-United States Mutual Aid Agreement, in July 1942, an operational New Zealand unit under American command was set up in Plaine de Gaiacs, New Caledonia: No 9 Bomber Reconnaissance Squadron.  Flying Hudson light bombers, the squadron was initially self-sufficient in spare parts obtained through Commonwealth channels and relied on the USAAF only for ground support services and for fuel.  But the pressure of war soon obliged the RNZAF and the USAAF units in New Caledonia to work more closely together, although informally.  The Americans, operating B-17 Flying Fortresses whose engine spares were 80 per cent interchangeable with those of the Hudsons, undertook to stock a range of spares in anticipation of No 9 Squadron's needs.  Thus was established a precedent that was to be reflected time and again in pragmatic logistics co-operation in ensuing years.

As New Zealand’s military participation in the war intensified, so too did the acquisition of United States weapons.  Most visible were American warplanes.  In 1943 the RNZAF acquired Douglas Dauntless dive-bombers, Lockheed Ventura light bombers, Consolidated Catalina reconnaissance flying boats, and Douglas Dakota transports.  In 1944 New Zealand units got over 400 Chance-Vought Corsair fighters and Grumman Avenger dive bombers, and in 1945 North American Mustangs.
  In the North African and Italian campaigns New Zealand Army units operated the US-made Stuart light tank, the Sherman medium tank, the White scout car, and the Staghound armoured car and served in the US 5th Army under General Mark Clark.

Post-World War II acquisitions and logistics links

At the end of the war NZ-US defence materiel co-operation scaled down rapidly.  Most New Zealand fighting units were disbanded and their American weapons returned to the United States, sold, or junked.  New Zealand units serving abroad for the next two decades did so in Commonwealth commands, for example in the Middle East, Japan, Korea, and Malaya.  American-sourced equipment gave way to British weapons again.  The De Havilland Mosquito replaced the Ventura, the Vampire and later the Canberra replaced the Mustang, and the Devon replaced the Dakota in the late 1940s and early 1950s.  No new American aircraft, ships, or weapons systems were acquired throughout the 1950s.  

Nevertheless, it is significant that the phrase “mutual aid” was included in the ANZUS Treaty in 1951.  This kept alive the possibility of closer co-operation should circumstances require it.  The June 1952 Agreement on Mutual Defence Assistance provided a legal framework for a trickle of spares, stores, and services to pass from the United States to New Zealand to keep the dwindling numbers of Catalinas, Mustangs, Avengers, and Harvards flying through the 1950s.  Procurement of ten Walker Bulldog M41 light tanks in 1960, and three Douglas DC-6 transports in 1961, and the loan of the tanker USS Namakagon (renamed HMNZS Endeavour) in 1962, reminded New Zealand of United States supply potential in an otherwise quiet and Commonwealth-oriented foreign policy period.

In the early 1960s the obsolescence of the RNZAF's surviving machines, reorganisation of the defence establishment, appointment of an energetic chief of air staff, and growing tensions in Indo-China focussed New Zealand's attention again on the United States.  Also, Australia was turning increasingly to US weapons.  The RNZAF became convinced that the United States had the best aircraft for New Zealand's needs and the Treasury found out that prices and terms of finance were more favourable in the United States than in Europe.

Consequently Cabinet approved purchase of five Lockheed C-130 Hercules in 1963, five Lockheed P-3 Orions in 1964, and Bell Iroquois and Sioux helicopters in 1965.  The initial stages of a search for a replacement for the Canberra bombers yielded three candidates, all of them American.  Cabinet chose the McDonnell Douglas A-4 Skyhawk in 1968.

The most dramatic re-orientation toward the United States was brought about by Prime Minister Holyoake's announcement on 27 May 1965 that New Zealand combat troops would deploy to South Vietnam.  Contingency planning and dispatch of a NZ Army engineering unit the year before had already revealed that Australian troops, with which New Zealand troops expected to operate in Vietnam as they had in Malaya, were rapidly re-equipping with US weapons and gear and that both ANZAC contingents would, like their Vietnamese hosts, operate mainly in a US Army supply environment.  This induced New Zealand by the mid-1960s to turn to the United States to purchase automatic rifles, grenade launchers and machine guns, and to lease 105 mm howitzers.  Thus the reorientation of New Zealand's aircraft and weapons sourcing and the deployment of troops to Vietnam led naturally to a revival of acquisitions and logistic links with the United States, both formal and informal, as had occurred during the Second World War for similar reasons.  See Table 6.1 for a summary of acquisitions 1963-1981.
Table 6.1

NZ Defence Acquisitions from the United States

1963-1981

                                                                                  (cost in NZ$ 000)

	1963
5 C-130 Hercules

1964
5 P-3 Orions

1965
11 Bell helicopters

1966 
|M-l6 5.56mm rifles,

   to
|Grenade launchers,

 1969
|Light machine guns,

            |105mm pack howitzers.

1968
50 M-113 APCs

1968
13 Bell helicopters

1968
12 A-4 Skyhawks

1978
20 l05mm field guns

1981
Sonobuoys

1981
3 Cessnas

1981
3 Boeing 727s

1981
Approach radar

1981
Hercules wing mod’n

1981
Orion update 1st phase


	
	FMS

FMS

FMS

FMS

FMS

FMS

A(OMC)

FMS

FMS

FMS

FMS

CE(OMC)

CE(OEC)

CE(OEC)

CE(OEC)

CE(OEC)

CE(OMC)


	   7,500

   8,860

   1,250

    na

    na

    na

    na

 (US$)45,165

 (US$)10,000

 24,650

    na

   1,060

   2,300

   7,400

   3,000

   4,900

 35,000

 


KEY

FMS        =   Foreign Military Sales by US Department of Defense

CE          =   Commercial export sale by US vendor

(OMC)    =   Licensed by US State Department Office of Munitions Control

(OEC)     =   Cleared by US Commerce Department Office of Export Controls

A(OMC)  =  Leased from Australia with OMC end-user approval.
     The formal instrument of the linkage was the Co-operative Logistic Arrangement Relating to the Supply Support of the Armed Forces of New Zealand by the United States Department of Defense, signed in May 1965.  This agreement traced its authority to the ANZUS Treaty and restated the principles of common security objectives and mutual aid.  In broad terms it indicated the sorts of supply support New Zealand could request, the applicable legislative and administrative instruments, and guidelines for servicing, co-ordination, and funding.  New Zealand requests were to have the same priority as those of the United States armed services in peacetime.  The contingencies of crisis and wartime supply were subsequently covered by the Memorandum of Understanding on Logistic Support, signed in June 1982.

Notable was the provision that all materiel and services were to be provided on a “fully refundable basis”, that is, New Zealand and the United States would pay full prices for everything obtained from each other.  There was no element of military aid in this Agreement, mutual or otherwise.  This reflected growing disenchantment by the US Congress with massive military give-away programmes that had not achieved US political objectives of attracting reliable allies.  In the late 1960s Congress mandated the phasing out of military aid and its replacement by military sales.  The Agreement with New Zealand foreshadowed this trend.

     Accordingly, New Zealand forces in South Vietnam paid their own way.  At Bien Hoa and in Phuoc Tuy and Binh Dinh provinces and in Saigon the New Zealand units depended on American (and Australian) units for medical, recreation, support, supply, and transport services to varying degrees, but maintained a formal posture of financial independence.  Thus, for example, when on combined operations New Zealand paid the United States a daily per-capita rate for food and supplies and a per-tube (per-shell after 1967) rate for artillery ammunition.  Likewise maintenance and repair services, transport, training, and exchanges were tallied and paid for.  

The formal policy was to balance the account at the end of each year by a cash transfer.  But in practice the US accountants tended to favour the New Zealand units by showing they had provided reciprocal services sufficient to offset much of the value of United States items consumed and services received.  As in the 1942 Mutual Aid Agreement, the emphasis was on 'mutual aid' rather than cost recovery.  Sympathetic American supply officers tended to under-charge for transferred items, or to let them go without charge to minimise paperwork.  The “standard use basis” of accounting undervalued the amount of ammunition and fuel actually consumed by New Zealand units during heated engagements.  This may have been deliberate on the US Army's part, to encourage its allies to use their weapons liberally, that is, to concentrate on shooting energetically at the enemy rather than holding fire to save costs.  Whether formal or informal, American supply and services support enabled New Zealand to deploy in South Vietnam at far less expense than would otherwise have been the case.

The US Congress and the politics of arms sales

In 1968 Congress, long dissatisfied by the extravagance of successive presidents with military aid, and frustrated by the way India, Israel, and South Vietnam had exploited US military aid, changed the emphasis to military sales.  The result was the Foreign Military Sales Act of 1968, which regulated closely the eligibility of countries to purchase American weapons and the procedures the Executive had to follow to authorise such sales.  In 1976 Congress put commercial arms exports under similar scrutiny by including them along with military sales in the Arms Export Control Act of 1976.  This major piece of legislation, and its predecessors and succeeding amendments, have governed New Zealand's arms purchases since the 1960s, and so deserve close attention.

     The Act established a daunting array of eligibility requirements, some of which, if applied strictly, had the potential to penalise New Zealand.  The President had to ascertain that the sale would “strengthen the security of the United States and promote world peace”.  The Arms Control and Disarmament Agency had to certify that the sale would not contribute to the arms race, raise the risk of conflict, or prejudice the development of bilateral or multilateral arms control arrangements.  The Office of Munitions Control applied the International Traffic in Arms Regulations and the US Munitions List to determine if a license or other restriction was required.  The State Department's Bureau of Politico-Military Affairs and the Defense Department's Security Assistance Agency jointly checked that the purchaser did not threaten neighbouring countries, engage in terrorism or drug dealing, nationalise US property, violate agreements, support international communism, or oppress its citizens.  They also wanted assurance the purchaser could pay for and operate the equipment and would not transfer it to a third party without express American permission.

     Special limitations were imposed on sales of ships, nuclear materials, and high technology items.  A number of countries were ruled out of eligibility including all Soviet bloc countries, Cuba, Nicaragua, South Yemen, Libya, Iraq, Iran, and South Africa.  The President, however, could waive any of the above in the interest of national security provided he reported the action and reasons to Congress.  

New Zealand was privileged in the Act, along with Australia, Japan, and the NATO allies, in two respects.
  First, in the case of military sales to New Zealand and other allies, the Executive needed to give no advance notification and only 15 instead of 30 days' statutory notification to Congress.  Second, in the case of commercial sales, the 30 days' statutory notification was still required but Congress waived the right to veto a sale to New Zealand or the allies.  This meant that a commercial sale to New Zealand would, at worst, be delayed 30 days before proceeding, with no possibility of abortion, as long as the Executive had approved it.  The delay could provide the opportunity for public criticism of the sale or purchaser, though, obliging the Executive to make concessions to avoid a fight.

Thus New Zealand could purchase from either military or commercial agents.  What was the extent and balance of New Zealand's use of these two channels of arms sales?  Figures for 1950-82 showed a total of US$151 million worth of arms went to New Zealand through the Foreign Military Sales channel, compared with US$30 million through the commercial export channel.

     By the early 1980s the balance had swung towards commercial sales.  Unofficial figures provided by the Ministry of Defence for 1981 showed that the 15 regular Foreign Military Sales requisitioning cases (essentially, standing orders for routine items) cost about NZ$8 million per year.  In contrast, the purchase of major items from US “vendor sources”, meaning private firms granted an export license under the Arms Export Control Act or cleared by the Commerce Department under the Export Administration Act, totalled about $14 million yearly.  Commercial sales rose further thereafter as New Zealand purchased three Boeing 727 transports, three Cessna Golden Eagles, the additional Orion, the Hercules wing modification, and the Orion and Skyhawk updates.

     The attractiveness of commercial exports lay in the ability of the logistics officers to negotiate a purchase or service contract tailored to New Zealand’s restricted capacity and unique needs.  In addition, negotiating offsets or counter-purchases, as was done for the Skyhawk update, reduced the net real costs to New Zealand by engaging local contractors.  Commercial exports were not as vulnerable to political considerations since national profit was a motive respected by all officials.  As New Zealand equipment aged, and as New Zealand turned increasingly to Australia for artillery, rifles, and warships, and to South Korea for a tanker, its needs fell increasingly outside the Foreign Military Sales parameters, and commercial arrangements became increasingly attractive.  Also, as New Zealand officers became commercially more sophisticated, they were able confidently to search out bargains and negotiate contracts with US and international suppliers. 

     On the other hand, the Foreign Military Sales channel remained attractive in several respects.  It was administratively simpler and often cheaper in spite of surcharges because of quantity buys.  And it assured quality control and adequate stocks (so long as the item needed by New Zealand remained in United States service use).  But this mode was not as flexible as the commercial mode, and was possibly more politically vulnerable, as demonstrated by the non-renewal of the 1982 Memorandum of Understanding and contract fulfilment delays during the ANZUS dispute period.  In the end, New Zealand continued to use both modes, choosing one or the other as dictated by the merits of each case.

Acquisitions and Logistics after the nuclear-ship-visit dispute

The nuclear-ship visit dispute that began in 1985 affected the New Zealand-US logistics relationship in several ways.
  The most visible and detrimental changes are summarised as follows:  

· The 1982 Memorandum of Understanding on Logistic Support in crisis or wartime lapsed.  The US Embassy in Wellington announced on 2 February 1987 that it would not be renewed when it expired in June 1987.

· Foreign Military Sales and commercial arms export licensing administrators began processing New Zealand letters of request “by the book”.  New Zealand request waited in the queue with “other friendly government” requests, were subjected to all the criteria and critical scrutiny specified by the Arms Export Control Act, and enjoyed no favours such as informal reporting on progress or skipping gates.  Processing times lengthened noticeably, up to double those in the past.  US processing officers did not become hostile, but were made aware by higher officials that New Zealand was no longer a close ally.  So they protect their careers by avoiding visibly sympathetic acts, and carefully justified their decisions in writing. 

· Some opportunities for informal exchange, training, advice, and logistics transfer vanished with the termination of joint exercises and personnel exchanges.  The example, often cited, of a US mechanic who wrote off a piece of Hercules equipment as useless but in reality gave it to his New Zealand counterpart to keep an air exercise in motion, was not to recur.  The value of these lost opportunities was not measurable, having taken place in a non-market setting, but NZ officers cited this in their list of what the ship-visit dispute was costing the New Zealand Defence Forces.

· In 1985 a request for a major piece of anti-tank equipment languished for 12 months before being acknowledged, whereas three months had been the norm.  This delay was attributed to the ship-visit dispute by those officials dealing with the matter.

· US Representative William Broomfield in January 1987 introduced a bill to remove New Zealand from the legislative fast track to weapons purchase (see below).  His amendment would also remove New Zealand from the list of privileged allies in the aid and training sections of the Foreign Assistance Act of 1961.  As detailed in the next section, this required expenditure of political energy by New Zealand diplomats to contain the damage.

Other detrimental effects were cited but proved to be exaggerated.  The delay of the approval of the Skyhawk update package was caused by administrative error, not deliberate discrimination against New Zealand.
  The United States finally agreed to sell anti-tank weapons requested by New Zealand but the sale did not go through because New Zealand could not afford them.  In the latter half of the 1980s US authorities routinely cleared other major purchases, including the Orion Stage I update, the Maverick and Sidewinder acquisitions, and ammunition replenishment.  The Foreign Military Sales cases (accounts) that linked the Ministry of Defence with US Navy, Air Force and Army supply organisations remained accessible.  See Table 6.2 for a summary of acquisitions 1985 to 1999.  

In the 2000s acquisitions from the United States continued albeit

intermittently as New Zealand turned also to Australia for platforms such as the seven ships of Project Protector and to Canada for 105 Light Armoured Vehicles.  
Table 6.2

NZ Defence Acquisitions from the United States 1985-2000
    



     

           (cost in NZ$ 000)

	1985    Additional Orion update

1986    AIM9L Sidewinders

1986    AGM6S Mavericks

1986    Skyhawk update

1986    Phantom underwater gear

1989 Skyhawk electronic upgrade

1991 Link 11 Navy comm system

1991   Navy tracking system

1993   Navy IFF system

1993   Aircraft arrester gear

1993   Army generators

1994   Air Force ILS

1995   Orion wing upgrade

1995   Army night vision equip

1995   Navy weapon system

1996   USS Tenacious, renamed
           HMNZS Resolution
1997   Orion upgrade

1998   C-130 self protection

1998   Sea Sprite helicopters

1999   Orion autopilot

1999   F-16 refurb (cancelled in 2000)

2000   Radios, GPS receivers (pending)
	CE(OMC)

FMS

J(OMC)

CE(OMC)

CE(OEC)

CE

CE

CE

CE

CE

FMS

CE

CE

CE

FMS

FMS

CE

CE

CE

CE

FMS

FMS
	 19,200

 11,650

    na

140,000

     700

206,000

   7,000

   4,500

   4,800

   6,200

   1,200

   5,700

 72,000

   8,300

 21,000

 14,000

   1,300

 14,200

338,000

   7,000

363,000 (est)

150,000 (est)




KEY

FMS        =  Foreign Military Sales by US Department of Defense

CE          =  Commercial export sale by US vendor

(OMC)    =  Licensed by US State Department Office of Munitions Control

(OEC)     =  Cleared by US Commerce Department Office of Export Controls

J(OMC) =  Bought from Jordan with OMC end-user approval.

Nevertheless in 2016 the United States was a supplier or service provider, wholly or in part, of the following projects.  

· Hercules C-130 H Life Extension; 

· P-3K Orion Mission Systems Upgrade; 

· Pilot Training Capability; 

· ANZAC Frigate Systems Upgrade; 

· NH 90 Medium Utility Helicopter; 

· Maritime Helicopter Capability; and 

· Strategic Bearer Network.

     A consideration of reasons for the survival of the acquisitions and logistics relationship virtually unscathed reveals important political fundamentals.  The basic point was that most US agencies and individuals remained broadly sympathetic to New Zealand as a progressive democracy and supportive of its stabilising role in the South Pacific and Southeast Asia.  US military leaders did not wish to damage New Zealand military capabilities, particularly those serving US interests such as multilateral peacekeeping in the Balkans, the Middle East, and East Timor and combat in Afghanistan.  Strategists focused on the Asia- Pacific valued the South Pacific surveillance capabilities the RNZAF and the RNZN and the training role the Army played with Fiji, Singapore, and Malaysian troops and its peacekeeping deployments.  Presumably US intelligence analysts, who got data from the Tangimoana facility and other New Zealand sources, felt similarly.  State Department officials were firm but moderate in their statements, indicating they believed the long-term relationship would transcend the ANZUS problem.
  Many Congressmen, notably the chairman of the House Asia and Pacific Subcommittee Stephen Solarz, became more sympathetic following familiarisation visits to New Zealand in the late 1980s.  Even Congressman William Broomfield in drafting his bill (see below) took care to avoid material punishment of New Zealand, and when the bill failed to pass in 1988, it was never revived, indicating little support in Congress for retaliation in the logistics sector. 

Finally, US manufacturers and exporters in the arms industry resisted restrictions by their government on arms sales.  The New Zealand market may have been tiny, but the principle of free trade was pervasive, and the US arms industry could have lobbied Washington mightily if its contracts had been jeopardised.  Furthermore, cynical commentators speculated that the Pentagon gave up using acquisitions and logistics restrictions to pressure the Labour government into resuming nuclear ship visits when it realised that the New Zealand defence establishment, in contrast to its US counterpart, had negligible political influence. 

NZ vulnerability to US Congressional politics

Three events converged to trigger what became the Broomfield Bill episode.  First, New Zealand’s Labour government introduced the New Zealand Nuclear Free Zone, Disarmament, and Arms Control Act to Parliament.
  Second, the election of the 100th Congress brought a conservative supporter of President Reagan, William Broomfield (R-Michigan), to the top of the seniority list of the Republican members of the House Foreign Affairs Committee.  And third, a shuffle of staff advisors brought to Broomfield's office an energetic staff assistant, Dave Addington, who had previously worked for the House Intelligence Committee, a body inclined to be hawkish on security issues.

     As a Republican in a Democratic House, Broomfield had become the Republican President's flag-bearer in foreign policy issues, and proved an effective legislator even though in the minority party.
   As a conservative, he shared his staff aide's irritation with governments that might weaken the Western security system and United States leadership of it.  New Zealand's aberrant nuclear-free policy and its consequent disruption of the ANZUS alliance were visibly inconsistent with the privileges New Zealand still enjoyed in the Foreign Assistance Act and the Arms Export Control Act.  New Zealand’s public questioning of Western nuclear deterrence strategy, signature of the South Pacific Nuclear Free Zone Treaty, and finally the introduction of nuclear-free legislation, made a strong impression on American conservatives.  They concluded that New Zealand was about to champion nuclear-free policies further afield, where restrictions on nuclear-capable vessels could seriously hamper Navy deployments and weaken the Western alliance system.   

     What was required, in Broomfield’s view, was an American initiative that would bring New Zealand's status in United States law into conformity with the Executive Branch's withdrawal of military privileges from New Zealand.  Also a message had to be sent to the New Zealand people, and to other publics and governments that might be influenced by New Zealand's example, that a nuclear-free policy would entail costs.  Broomfield’s purpose was not to cripple New Zealand, which he acknowledged shared many interests with the United States.  He wished only to deter other countries from following New Zealand’s example, and to provide an additional incentive to persuade New Zealand to restore ANZUS co-operation.  

     Broomfield was operating in the context of Congress' increasing activity in foreign affairs since the turmoil of the Vietnam War period.
   Even before passing the War Powers Resolution over the President's veto in 1973, Congress had secured substantial influence over foreign aid, largely because this policy sector required annual budgetary appropriations.  One component of foreign aid was security assistance, which in turn included provision of weapons, either free or at concessional rates, to favoured allies.  

By 1976 Congress, in two major pieces of legislation -- The Foreign Assistance Act and the Arms Export Control Act
 -- had succeeded in imposing a set of requirements on the President and his State and Defense Department officials to be met before arms or related materiel, technology, training, or services could be proffered. But the two acts provided shortcuts for especially favoured allies.  These shortcuts had the effect of easing thresholds, shortening the Congressional pause period, and for small and uncontroversial transactions eliminating both the threshold and Congressional consideration.  Throughout the legislation a standard phrase denoted the countries eligible to enjoy the shortcut privilege: "NATO, Japan, Australia, or New Zealand".  It is on these shortcut privileges of the Foreign Assistance Act and the Arms Export Control Act as they applied to New Zealand that the Broomfield Bill focussed.

H.R 85 -- Broomfield’s bill

By the first business day of the 100th Congress, January 6, 1987, Broomfield and Addington had drafted a bill entitled the New Zealand Military Preference Elimination Bill and introduced it to the House.
   In essence, the bill simply removed the words "New Zealand" from the phrase denoting the privileged countries in the Foreign Assistance Act and the Arms Export Control Act.  The bill was designated H.R. (House of Representatives) 85 and was referred to the Subcommittee on Asian and Pacific Affairs for detailed consideration.

     Broomfield then sent courtesy copies of his bill to the President, the Secretary of State, and the Secretary of Defense.  From officials of each he got back replies confirming that the proposed legislation was consistent with the Executive's present policies.
  Broomfield could now cite these letters as support by the Executive.  The letter from Frank Carlucci, the President's Assistant for National Security Affairs, was as welcome as it was prompt.  As well as being supportive ("I like your proposal"), Carlucci proposed a tacit tactical alliance between the House and the Executive.  Noting that New Zealand was about to pass a nuclear-free act which would make re-joining ANZUS even more difficult, Carlucci admitted that the Executive "will be at somewhat a loss for an appropriate response".  He then suggested to Broomfield, "I think your bill would be very helpful if it hits the floor just after the New Zealand Parliament passes its anti-nuclear legislation".  

Secretary of Defence Caspar Weinberger and Assistant Secretary of State J. Edward Fox replied in a similar vein and with identical phrases, "passage of U.S. legislation would be appropriate if and when New Zealand enacts its anti-nuclear bill", underscoring an Executive Branch consensus in favour of the bill.  

Not all political players supported Broomfield's bill.  Congressman Peter DeFazio (D-Oregon) regarded the bill as "short-sighted and counterproductive" and "risking a major breach on relations with a longstanding and valuable ally."
 DeFazio's opposition to nuclear weapons, and to the US Navy's neither-confirm-nor-deny policy, was a deep one.  DeFazio's district, centred on Eugene, Oregon, a university town, was a declared nuclear-free zone, as were two-thirds of NZ cities and towns.  Both Oregon and New Zealand were liberal, progressive, and environmentally concerned.  Oregon’s leaders were aware of New Zealand's support of the United States in four wars and of New Zealand's constructive role in enhancing South Pacific stability.  These factors induced DeFazio to come to the defence of New Zealand.  

On April 22, 1987 DeFazio sent a letter to his House colleagues inviting co-sponsorship of a resolution to express the sense of Congress that no further sanctions be imposed on New Zealand.  DeFazio, with the help of Congressmen Mervyn Dymally (D-California), Morris Udall (D-Arizona), and Chester Atkins (D-Massachusetts) then submitted a resolution to the Foreign Affairs Committee. Although DeFazio and his colleagues continued their support, their resolution languished in committee for want of a senior sponsor.

The New Zealand Embassy’s role

DeFazio and the dozen or so Congressmen and Executive officials who took an interest in the issue found a ready source of information: the New Zealand Embassy in Washington.  From the moment the Broomfield Bill was introduced, the Embassy staff kept a close watch on developments and reported each Congressional move to the Ministry of Foreign Affairs in Wellington.  Beyond that, Ambassador Sir Wallace Rowling and the Embassy staff intensified a long-standing practice of making personal contact with key Congressmen and Senators, and key Executive Branch officials, and their staff advisors to put the New Zealand point of view to them.   Whereas trade access was the major topic of informal discussions in the early 1980s and again in the 1990s, damage limitation of the ANZUS dispute predominated after 1985, and in 1987 the Broomfield Bill became the focal point.  

The day-to-day burden of contact-making and network-maintenance rested on the shoulders of the Second Secretary.  According to one estimate, the proportion of his working time usually spent on general contact work increased from forty percent to 100 percent immediately prior to the hearings, floor votes, and other legislative milestones of the Broomfield Bill.  The Second Secretary's work included meeting each relevant staffer face-to-face for 30-40 minutes at least once, keeping up the relationship by telephone and mail and contact at social functions, advising and drafting letters for the Ambassador, arranging appointments for the Ambassador and visiting ministers to see the staffers' principals, and drafting reports to the Ministry of Foreign Affairs in Wellington.

The thrust of the message conveyed by Embassy officials to Washington staffers, and by the Ambassador in meetings with and letters to politicians and senior officials, was threefold.  First, New Zealand had a creditable record of co-operation with the United States.  Second, New Zealand wished to continue a full relationship, including military co-operation and ANZUS, in every respect that did not violate the non-nuclear weapons policy.  And third, the Embassy wanted help from sympathetic persons in fending off further sanctions by US conservatives.   These initiatives supported the overarching ministerial and high official level contacts initiated by Wellington.

     Interviews with House and Senate staffers and Executive officials in 1989 revealed that New Zealand officials and politicians earned respect because they were well-informed, considerate of American sensitivities and practices, and genuinely helpful to Americans who did not know much about New Zealand and had not met New Zealanders.
  While their efforts might be called lobbying, in this case they consisted mainly of the provision of information and the generation of a personal "feel" for the issue and the people involved.  Possible accommodations such as modifying the phrasing of the nuclear-free act and the wording of the Solarz amendment (below) were discussed frankly.  

There was no hint of pressure or deals as in other sorts of lobbying.  New Zealanders regarded the contacts not only as damage limitation but also as an opportunity to shore up US-NZ relations in other sectors such as trade for the longer term, whatever the outcome of the Broomfield Bill.  Many Americans who remained unreconciled to New Zealand's no-nuclear-ship policy nevertheless remained favourably disposed to New Zealand as a whole.  This was a tribute to New Zealand officials' non-confrontational contact work.  That work paid off in changes to the Broomfield Bill that had the effect of limiting the harmful effect of the legislation, in resistance to further sanctions, in opposition to later revival of the Broomfield Bill, and eventually in an easing of the views of Broomfield himself.  

Congressman Stephen Solarz (D-New York) was an energetic legislator who had spoken out against New Zealand's non-nuclear policy and its threat to ANZUS co-ooperation.  Chairman of the Foreign Affairs Committee's Subcommitte on Asian and Pacific Affairs since 1981, he held hearings on the ANZUS dispute in 1985.  As a result of submissions, including supportive statements by Anne Martindell, former Ambassador to New Zealand, and his own research, including two visits to New Zealand and frequent contacts with New Zealand ministers and officials, Solarz became more tolerant of New Zealand's eccentricity.  He concluded that Congress need not impose stronger sanctions than were already imposed by the Executive.  When the Broomfield Bill was referred to his Subcommittee, with the evident approval of the President's chief advisors, he treated it with even-handedness befitting his chairmanship. 

The Solarz and Leach amendments

However, Solarz wanted to put his stamp on the legislation, one that would reflect his own expertise on the New Zealand issue.  He was also aware that legislation once passed was time-consuming to alter, whereas New Zealand's ship-visit policy might ease as a result of a compromise or of a new government in Wellington.  And it would be more persuasive to hold out the possibility of restoration of privileges to encourage contestants in the upcoming 1987 election such as the National Party who would like to change the non-nuclear policy.   Finally, it was good politics in Washington to engage the President in foreign policy interaction with Congress, and it implicitly enhanced the prestige of the Subcommittee and its chairman.  

     Thus Solarz drafted an amendment empowering the President to restore New Zealand's privileges if the President determined and reported to Congress that either New Zealand was complying with its obligations under the ANZUS Treaty or the national security interests of the United States dictated that New Zealand's privileges be restored.  

He re-titled the bill the New Zealand Military Preference Suspension (rather than Elimination) Bill.  In doing this he was drawing on advice given in consultation with J. Stapleton Roy, Deputy Assistant Secretary of State for East Asian and Pacific Affairs, who stressed the importance of the ANZUS compliance clause.  He also drew on well-established Congressional precedent in inserting "national interests" clauses in legislation to give the President flexible discretionary powers provided the President reported to Congress on their employment.  Solarz' amendment was adopted by the Subcommittee in mid-1987 and appeared formally as part of the documentation of the Subcommittee's hearings on September 22, 1987.  

     Congressman Jim Leach (R-Iowa) was a liberal Republican who had sympathised with New Zealand's position and had lent his support to DeFazio's stillborn resolution to deal leniently with New Zealand.
  He ranked only number four in the Foreign Affairs Committee but he was the ranking minority member of the Subcommittee on Asian and Pacific Affairs.  This, and the softening effect New Zealand Embassy lobbying was having on a number of other Congressmen, including backers of the Broomfield Bill, allowed Leach to introduce a five-paragraph preamble that incorporated much of the sentiment of DeFazio's letter and draft counter-resolution.  Leach's amendment stressed New Zealand's friendship and co-operation with the United States and their mutual interests, and looked forward to a resolution of the ship-visit disagreement and a return of New Zealand to full participation in ANZUS.  

     The Leach amendment was supported by Solarz and passed by the Subcommittee on October 13, 1987.  Broomfield, although not a member of the Subcommittee, indicated he would accept the amendment.  The following day, October 14, 1987, the Broomfield Bill, with the modified Solarz amendment, and the Leach amendment, was passed by voice vote and was reported out "recommended" to the House.

House action

 By this time it had been formally established by Roy's testimony, with which Ambassador Rowling had concurred, that the effect of the Broomfield Bill would be symbolic only.  New Zealand's weapons purchases from the United States were so small that they did not reach the threshold of Congressional scrutiny, and New Zealand got no aid and very little concessional finance or one-time cost waivers.
  All parties agreed that New Zealand had obtained, and would probably continue to obtain, defence materiel from the United States without significant hindrance by the Foreign Assistance Act and the Arms Export Control Act, even as amended by Broomfield's bill.  Therefore the Speaker was not inclined to put H.R.85 high on the House agenda.  But Broomfield persisted and used his personal influence and bargaining assets to assure prompt House consideration.  

Coincidentally, Solarz, concerned about growing frictions with South Pacific island states over American Tunaboat Association poaching and disagreements over nuclear weapons and Soviet penetration, was preparing a resolution urging the President to sign the protocols of the South Pacific Nuclear Free Zone Treaty (SPNFZ), to be designated H. Con. Res. (House Concurrent Resolution) 158.  He was supported by the "liberal core" of Representatives on principle, and by the bulk of other Democrats out of courtesy.  Conservative Republicans, in conformity with their President, tended to be opposed.

     Broomfield seized the opportunity to make an agreement with Solarz whereby Broomfield would not oppose Solarz' SPNFZ resolution if Solarz would use his influence to accelerate passage of Broomfield's bill, H.R.85.  Solarz and Leach, their own amendments now attached, were amenable, and Dante Fascell (D-Florida), Chairman of the House Foreign Affairs Committee, co-operated in approaching the House leadership on a bipartisan basis.  The Speaker estimated that both the Solarz Resolution and the Broomfield Bill were supported by a substantial majority and could be disposed of without undue delay to other business.  Aware that the Executive wished a prompt legislative reply to New Zealand's passage of the non-nuclear legislation, he scheduled early floor debate.

     To further expedite passage, Fascell, Solarz, and the Speaker worked out an arrangement whereby both the Solarz' SPNFZ Protocol resolution and Broomfield's H.R.85 would be scheduled on the Suspension Calendar.  This meant that debate was expected to be non-controversial and nominally limited to 40 minutes, and a clear result obtainable by voice vote.  This proved to be the case...almost.  The SPNFZ Protocol resolution was presented first, was supported by five speakers and opposed by none, and passed by voice vote.  

     The Broomfield Bill followed immediately.  Speaking in favour were Broomfield, Solarz, Leach, Fascell, and two others; only DeFazio spoke against.  The speaker called for a voice vote but before he could rule on the outcome, Broomfield rose and demanded a roll call.  His reasons appeared to be first, to raise the visibility of the outcome of the vote and second, to deter wavering Congressmen who might sympathise with New Zealand and be carried away by the momentum of the preceding SPNFZ Protocol resolution.  A roll call forced them to go on record and face up to their conservative colleagues.  

      The Bill passed 300 to 111.  New Zealand Embassy staff found this to be a "satisfying" result even though they lost.  They estimated the "liberal core" numbered only 80-90 and therefore they had picked up an additional 20-30 sympathisers, possibly by their lobbying efforts, for a total of 111 pro-New Zealand votes.  The vote illustrated the influence of party affiliation.  All 172 Republicans present voted against New Zealand, and all the 111 pro-New Zealand votes came from Democrats.   Northern Democrats voted "No" by 99 to 65, while in complete contrast Southern Democrats voted "Yes", that is against New Zealand, by 63 to 12, approximating Republicans more closely than their fellow Democrats.  This analysis indicated that the New Zealand bill was perceived mainly as a US partisan liberal-conservative issue, and that the merits of the case had only a marginal effect.

Senate action

Earlier in 1987 Broomfield had approached Senator Paul Trible (R-Virginia) and persuaded him to introduce a Senate version of the Broomfield Bill.  Trible found co-sponsors in Senator Robert Dole (R-Kansas) and Senator William Cohen (R-Maine).  The stimulus to act came on June 4, 1987, when the NZ Parliament passed the New Zealand Nuclear Free, Disarmament, and Arms Control Bill.  Trible then introduced his bill to the Senate on July 1, 1987, where it was designated S. (Senate) 1463 and referred to the Senate Foreign Relations Committee for report and recommendation.

     However, S.1463 was not regarded as a priority item because it did not originate in the Senate, was introduced by a relatively low-ranking member of the minority party, and was not of great substantive significance.  Furthermore the Chairman of the Foreign Relations Committee Senator Claibourne Pell (D-Rhode Island) and the ranking minority member Senator Richard Lugar (R-Indiana) were of the opinion that the Broomfield sanctions would be counterproductive.  So S.1463 was pigeonholed in Committee indefinitely.  

     After succeeding in the House but finding his bill stalled in the Senate, Broomfield tried another tack.  By offering his co-operation on other legislation, Broomfield persuaded the House leadership to attach H.R.85 as a rider to an omnibus Foreign Assistance Bill.  That Bill was passed by the House on December 11, 1987, and sent to the Senate.  The Senate Foreign Relations Committee found that Bill too disjointed and did not report it out.

     Broomfield persisted.  In May 1988 he negotiated the attachment of H.R.85 to the Overseas Private Investment Corporation (OPIC) Bill, which was then passed by the House and sent to the Senate.  But the Senate Foreign Relations Committee deleted the Broomfield rider before reporting out the OPIC bill.  Broomfield's second vehicle had failed to carry his bill through.

     By late 1988 fresh Congressional elections were looming, the two-year term of the 100th Congress was nearing its end, and the legislative logjam was piling up.  At the expiry of the 100th Congress all legislation not passed by both the House and the Senate would die, and any bill resurrected in the next Congress would have to start from the beginning again.  

Broomfield, displaying persistence, good timing, and substantial influence in the House Foreign Affairs Committee, took advantage of the end-of-year rush to attach H.R.85 to a so-called "Christmas Tree Bill".
  Called the Anti-Terrorism and National Security Bill, this omnibus bill with ten disparate sections passed the House on October 20, 1988 and then went to the Senate, where parallel legislation had already been introduced, designated S.5550.  There was a possibility the Broomfield Bill would ride through as Senators hastened to pass essential legislation without normal scrutiny and debate so they could get back to their states for the November election.

     The New Zealand Embassy, unable to forestall this surprise move, quickly contacted key Senators' staff members, and the ambassador, now Tim Francis, wrote directly to key Senators.  In an unusual move, the Embassy also sought the help of two professional lobbyists, Paul Warnke and Ted Van Dyke, to approach sympathetic Senators to persuade them to chop the Broomfield Bill.  These efforts elicited a sympathetic response from Senator Robert Byrd (D-Virginia), the Senate Majority Leader, but he had little room to manoeuvre because some of the Anti-Terrorism Bill's ten sections had wide support.  Furthermore, House and Senate leaders had earlier agreed to avoid amendments so as to save time, so it was an all-or-nothing package.   Senator Edward Kennedy (D-Massachusetts) and Senator Daniel Evans (D-Washington) also proved sympathetic.  They invoked Senatorial courtesy to put a “hold” on the New Zealand sections of the Anti-Terrorism Bill, meaning that if a vote were imminent, the Speaker was obliged to refer the bill to Kennedy and Evans for special scrutiny, potentially causing a delay of up to several days.

     The debate and deal-cutting continued through the afternoon and evening of Friday October 21.
  S.5550 jostled for attention with an anti-drugs act and a tax bill.  The ranking minority member of the Senate Foreign Relations Committee Senator Jesse Helms (D-North Carolina) complicated the negotiations by insisting on his amendment to S.5550 to strip foreign diplomats of legal immunity.   However, this was firmly opposed by the House Majority Leader Foley on the advice of Secretary of State George Shultz.  At the same time, Helms refused to accept House-originated provisions empowering American-made communications satellites to be launched into orbit by Chinese rockets.  In this atmosphere of urgency, Helms' intransigence, which in quieter times might have obliged compromise, produced stalemate, and other legislation went ahead.  

     Finally, late in the evening, with the House and Senate versions unable to be harmonised, and many Senators about to slip away for the weekend, S.5550 was referred back to the Foreign Relations Committee.  The Senate adjourned a few hours later, at 3:15 am Saturday morning October 22.  S.5550, carrying the Broomfield Bill, was moribund, and Broomfield and Trible were powerless to resuscitate it before the 100th Congress, with all its unpassed legislation, died on 3 January 1989. 

Sequel

In late 1988 the House Foreign Affairs Committee dispatched two staffers on a study tour of the South Pacific, including New Zealand.  In their report in March 1989 they recommended that “the United States should not strengthen current security sanctions” against New Zealand.

     In March 1989 Broomfield, who had been re-elected and retained his position as ranking minority member of the House Foreign Affairs Committee, wrote to the new Secretary of State James Baker to send him a copy of the Committee's staff report.  In his letter he made specific reference to his bill, noting that it had passed in the House and "would have enacted into law" security sanctions against New Zealand.
  He left implicit, but unasked, the question of whether the new Administration would support re-introduction of his bill to the 101st Congress.  

     If he hoped that Secretary Baker would urge him to try again, he must have been disappointed, because Baker replied that, regarding New Zealand, "our policy has not changed".  He made no reference to Broomfield's bill.  The unasked question was now answered: the Executive would not support any further sanctions against New Zealand.  

Broomfield tried once more.  In June 1989 he proposed to add his bill to the Foreign Aid Bill then before the House Foreign Affairs Committee.  He was firmly rebuffed by Chairman Fascell, backed by Solarz, DeFazio, and other Democrats.  In the wake of Secretary Baker's meeting with Trade Minister Mike Moore in March 1990, Broomfield was reported to have softened his opposition to United States logistics co-operation with New Zealand.  

Outcome

The Broomfield Bill episode ended with the NZ-US acquisitions and logistics relationship uninterrupted by US legislative action. Warming diplomatic and military ties in the 2000s led to the Acquisition and Cross-Servicing Agreement between the Department of Defense of the United States of America and the New Zealand Defence Force in November 2012. 
 In the process each side had become more aware of the interests of the other, and probably more respectful.  New Zealand diplomats in particular had paid a price in money for legal advice and time spent in lobbying to avert damage but had quickly learned much about the practical dynamics of the US political system.  Amongst the lessons was that pluralism and openness allowed foreigners -- New Zealand Cabinet ministers and Embassy officials -- to play a role in the American political process to a degree unusual in other countries.  

A disconcerting by-product of US openness was rhetoric.  Exaggerated and adversarial presentation was a necessity in a US decision-making system dependent on rallying temporary coalitions rather than party discipline ensuring working majorities.  In this case the legislative rhetoric critical of New Zealand's failure to co-operation in ANZUS was picked up and amplified by the media, causing anxiety about the future of New Zealand's trade and other relations with the United States.  Those unfamiliar with the system had difficulty assigning the correct weight to the reported criticisms or, for that matter, the reported praises by New Zealand's backers in the House and elsewhere.   

The innocuous end of the Broomfield Bill episode did not mean New Zealand was immune from future rhetorical attack or other assaults on New Zealand’s interests that were in fact not directly aimed at New Zealand but rather were by-products of the US way of politics.  This lesson would be learned again in trade disputes in the 1990s.

ENDNOTES
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Intelligence and Defence Research

N

ew Zealand’s intelligence co-operation with the United States dates back to the World War II period.
  It continues to the present, but was attenuated from 1985 to 2009 as a result of the nuclear-ship-visit dispute.  Defence research collaboration, both bilateral and multilateral, also has a long history, and remained a valued facet of the NZ-US relationship during the nuclear-ship-visit dispute years.  Collaboration with the United States in intelligence and defence research has attracted political controversy in New Zealand.  This chapter reviews aspects of the relationship and the political debates surrounding them.

Intelligence co-operation 1942-1984

Starting in 1942 the New Zealand Government opened a total of seven radio interception stations to monitor signals from Japanese forces in the South Pacific.  This signals intelligence was relayed to Australia for analysis and sent thence to the US South Pacific and Southwest Pacific Commands.  New Zealand authorities then received processed intelligence reports from the US commands.  In the Pacific islands the New Zealand Army, Air Force, and Navy units reported to intelligence units in their US theatre commands and received tactical intelligence as required to carry out their missions.

     After the War, direct intelligence contacts with the United States lapsed.  New Zealand resumed its relations with British intelligence agencies.  But the British were themselves moving closer to the United States.  Building on the Britain-United States Agreement (BRUSA) of 1943, Britain and the United States signed a new agreement in 1948 known as UKUSA (United Kingdom and United States Agreement) for intelligence consultation, co-operation, and exchange.  New Zealand associated itself with the UKUSA agreement, as did also Canada and Australia, and set up a Joint Intelligence Bureau to administer the new intelligence channels.  During the Korean War period this Bureau was advised by the US Central Intelligence Agency representative based in Canberra.  New Zealand’s initial contribution was a communications listening station.  This facility, designated NR-1, had been used during the War and its equipment was updated for its new functions.  

For the next three decades New Zealand’s role was relatively passive, basically intercepting and recording signals information and forwarding it to the UKUSA network.  This work was carried out in the Ministry of Defence.  In addition, the Directorate of Defence Intelligence enjoyed occasional contacts with counterparts in Australia, Canada, and the United States.  But until the Vietnam War DDI worked more consistently with British agencies including MI5.

In 1977 the Government established the Government Communications Security Bureau (GCSB).  This was a free-standing agency reporting directly to the Prime Minister.  It gave the Government a capacity for analysis and put New Zealand on an equal footing organisationally with the other UKUSA participants.  New Zealand’s technical capacity was enhanced by the opening in 1981 of the new Tangimoana listening station on the West Coast of the North Island, replacing the outmoded NR-1.  Tangimoana was reportedly able to establish the bearings of Soviet ships and record their electronic transmissions.  Thereafter New Zealand commenced forwarding not only raw signals but also processed intelligence and reports to the UKUSA network and began receiving a greater volume of intelligence in return. 

The addition of the Waihopai facility in Blenheim, South Island, in 1989, and the doubling of its capacity in 1997, allowed New Zealand to monitor the transmissions of geostationary Intelsat communication satellites that hovered over the Pacific.  Thus New Zealand reciprocated for the data it received through UKUSA channels by filling a gap in a global signals intelligence system.  Co-ordinated by the US National Security Agency, this system enabled the UKUSA states working together to intercept, monitor and record the bulk of daily telecommunications world-wide.

New Zealand’s intelligence collaboration with the United States thus took three forms.  The first was participation in the UKUSA network, wherein all five members submitted all their data and received intelligence on the topics they requested.  Members could also make special requests.  New Zealand requested additional information on French nuclear testing in the early 1970s and mid-1990s.  The United States requested other members to focus on Chinese military signals and weapons testing in the late 1980s.  Australia set up a special cell for this purpose, to which New Zealand contributed 20 GCSB officers in rotation.  While the United States may have loaned equipment or provided training, it did not finance the UKUSA system; members all co-operated on the basis of reciprocity in proportion to their capacity to contribute.

The second form of intelligence collaboration was direct consultation.  The Director of the US National Security Agency Admiral Bobby Inman visited the newly established GCSB in 1980.  Other Americans visited for varying periods to proffer specialist advice, gain familiarity, or just cement the working relationship.  These were paralleled by personal contacts by Directorate of Defence Intelligence and Security Intelligence Service (New Zealand’s counterintelligence agency) with US, British, Canadian, and Australian counterparts.  

The third form of intelligence collaboration, which began in 1981, was the seconding by the GCSB of a New Zealand liaison officer to the National Security Agency at Fort Mead near Washington. 

Intelligence collaboration after the ship-visit dispute

New Zealand’s refusal to host the visit of the USS Buchanan led the United States to announce the cut-off of its intelligence to New Zealand.  The United States also requested that other UKUSA members not pass US-originated data to New Zealand.
  This cut-off was widely assessed as one of the most serious costs of the dispute, along with the termination of military exercises and their associated tactical intelligence and intelligence technology sharing.  It obliged the New Zealand Government to increase the funding and staff of the GCSB so as to build a more independent capacity for collection and analysis of information from abroad.  The new facility at Waihopai was another manifestation of that response.

Unprocessed intelligence data continued to arrive through the joint UKUSA channel, but the GCSB did not have the capacity to analyse and present it in forms useful to New Zealand.  Officials later intimated that most of it was not of direct value to New Zealand, having to do mainly with Cold War rivalries in the Northern Hemisphere.  Subsequently the United States adjusted its policy and clarified that it would share intelligence for specific common purposes, including the Gulf War deployment, the Interception Force in the Persian Gulf, and the East Timor peacekeeping effort.  As well, non-military intelligence, relating to counter-terrorism, narcotics smuggling, money laundering, and organised crime, would be shared with New Zealand.

New Zealand, in its turn, did not retaliate against the US intelligence curtailment, but on the contrary increased the volume and quality of its intelligence contribution, particularly after 1989 with the opening of the Waihopai satellite monitoring station.  Thus New Zealand was able to process and send out data on the Fiji coup, disturbances in New Caledonia, Vanuatu, and Solomon Islands, nuclear tests in French Polynesia, driftnetting and poaching in the South Pacific and Southern Ocean, and most recently Indonesia’s military operations in East Timor and other trouble spots.  This contribution is thought to have favourably impressed the US decision-makers that reviewed policy towards New Zealand in 1993-94 and 1998-99.

Peace researcher Nicky Hagar, who made an extended study of the GCSB, offered a more sceptical view of the alleged US intelligence cut-off.  In Hagar’s judgement the obstacles thrown up by the United States were just temporary: 

Most of the daily flood of overseas reports did not stop.  But New Zealand communications operators noticed that the “routing indicators”, which showed the origin and destination of documents within the UKUSA system, had been removed from incoming reports….when the public debate had cooled, the usual routing indicators quietly reappeared on the overseas reports…inside the five-agency network it was mostly business as usual.
 

Hagar conceded, though, that “intelligence from [US] military sources was cut considerably….”
   Precisely how much US intelligence, and what kind, was denied to New Zealand is not known.  But given the cooperative nature of the UKUSA system, the mutual benefit of pooling, and the practical difficulty of partitioning one user from the rest, one suspects not much of importance.  Washington maintained the declared policy for 25 years, not least for political reasons.  But US interests doubtless led to adjustments in pursuit of mutual initiatives, not only in military and peacekeeping affairs but also in crime control, environmental management, and economic liberalisation.  As seen in Chapter 5, after 1998 US policy towards New Zealand shifted from an exclusive to an inclusive mode.  In the intelligence sector this meant sharing in all areas not specifically excluded by the no-military-contact policy.  Exceptions were made by the United States to facilitate New Zealand cooperation in multilateral deployments such as in East Timor, Afghanistan, and the Persian Gulf and later in Afghanistan and Iraq.

The election of six Green Party activists to Parliament in 1999 renewed political controversy over New Zealand’s role in intelligence gathering and sharing.  In particular, the Greens’ deputy leader Ron Donald and foreign affairs spokesman Keith Locke called for an enquiry into the alleged sharing by New Zealand of electronic signals intercepted by the Waihopai satellite-listening station.  They were backed by a public demonstration by the NZ Anti-Bases Campaign and encouraged from abroad by reports of Members of the European Parliament decrying US eavesdropping in Europe (including interception of Chancellor Angela Merkel’s phone conversations, it was later revealed) by means of the Echelon system.
  

New Zealand Governments in the 2000s, led first by Labour and then by National, resisted public protests and requests for disclosure of the intelligence agencies’ activities.  Each leader in turn has concluded that the agencies worked within the limits of NZ law and international obligations.  For example, Helen Clark, who had served on the Intelligence and Security Committee of Parliament since its inauguration in 1996 and in 1999-2008 was the minister responsible for both the Security Intelligence Service and the Government Communications Security Bureau, defended the agencies.

 However, in 2010-12 public uneasiness grew over indiscriminate (“full take” and “word-spotting”) electronic eavesdropping by the US National Security Agency (abetted by the NZ GCSB and the UKUSA Five Eyes network) as revealed by WikiLeaks and the Snowden disclosures.
  Then an incident of improper GCSB and SIS targeting of a New Zealand resident Kim Dotcom (whom the US was attempting to extradite for music copyright infringements) induced Prime Minister John Key in October 2012 to authorize an independent enquiry into the two intelligence agencies.  The inquiry was supported by 52.1 percent of New Zealanders polled in June 2013.
  But 36.9 percent opposed it, probably reflecting anxiety over rising terrorism and regarding robust intelligence gathering as the lesser of two evils. The review by Cabinet Secretary Rebecca Kitteridge (who later was appointed Director of the SIS) produced administrative reforms such as closer oversight by the Inspector-General of Intelligence and Security, and greater transparency, but no major changes or revelations.
  In December 2014 the emergence of the ISIS threat and terrorist attacks in Europe stimulated the Key Government to pass the Countering Terrorist Fighters Act allowing greater surveillance and suspension of passports.  Government allocated an extra $7 million in 2015 to enhance the capabilities of the intelligence agencies.

Meanwhile, Secretary of State Hilary Clinton during her visit to New Zealand early 2010 formally announced the restoration of full intelligence sharing by the United States.
  While further political criticism may be expected to flare up, the Government position seemed settled: the current intelligence-sharing arrangements with the UKUSA (“Five Eyes”) partners, principally the United States, were legal and served the national interest, and would be continued.

Military research and operations collaboration

Military research and operations collaboration broadly defined to include communications, research, and consultations with military application, have taken various forms.  These included the siting of US facilities on NZ soil, US-funding of projects in New Zealand, and multilateral research and exchanges with US participation.  Examples ranged from Operation Deep Freeze and the US Navy Communications Facility in Christchurch through Projects Longbank, HICAT and Magnet and the Mt John and Black Birch observatories to small-scale US-military-funded projects conducted by New Zealand universities.
  Multilateral military research and consultations, and the aborted Omega transmitter project, were also significant…and politically controversial.  Each is summarised below.  

Operation Deep Freeze and US Navy facility at Harewood.  US activity at Harewood, Christchurch’s international airport, began in 1958 in preparation for research in the Antarctic during the International Geophysical Year.  An agreement was signed that year to govern bilateral cooperation in Antarctic research; with modifications, it continues to the present (see Chapter 8).  The US Navy provided transportation and support services to the US National Science Foundation-run research at McMurdo Base.  

However, in 1962 arrivals of large US Navy transport aircraft commenced.  Their destination was not the Antarctic but Australia, then a return to California via the central Pacific.  At this time a US Navy communications facility with its own antennae, dedicated ground approach radar and warehouses were established at Harewood, Christchurch, within secure perimeters.  The function of these flights and installations appeared to be logistics support of US military research projects in New Zealand, including Longbank, Mt John, and Black Birch, satellite ground stations and intelligence facilities in Australia, and surveillance of South Pacific waters and airspace.  NZ peace researchers claimed Operation Deep Freeze was a cover for training for possible war with the Soviet Union in the Arctic, and organised demonstrations to publicise their opposition.
 

Project Longbank.  In 1962 the US Air Force commenced operating an installation at the RNZAF Base Woodborne, near Blenheim in the South Island.  The New Zealand Government described the installation’s function as conducting research on “aerospace disturbances and their effects on radio communications”.  But details were classified and the facility was opened to journalists only once.  Peace researchers concluded that the facility was part of a Southern Hemisphere monitoring operation set up by the United States to detect and measure nuclear explosions in the upper atmosphere and space, and specifically to assess Chinese and French nuclear tests.  They published this conclusion and conducted public protests of its activities. 

When Project Longbank closed down in 1972, NZ peace researchers and activists claimed they had made it untenable by revealing its true function.
  In 1994 academic peace researcher Dr Peter Wills obtained a copy of a 1963 telegram from the US State Department advising staff of the US Embassy in Wellington that the “cover story” for the project would be “research on atmospheric disturbances”.
  The reference to “cover story” was taken as evidence that New Zealand was indeed involved in US monitoring of nuclear tests.  This has not been confirmed by either government to date.

Project Magnet.  This US Navy research project aimed to measure variations in the earth’s magnetism.  NZ peace activists focused on the fact that this research had military application in development of submarine detection techniques and anti-submarine warfare equipment.  A specially fitted-out Lockheed Constellation aircraft was based briefly at Harewood, then went to the Antarctic.  Other Constellations, and a P2V Neptune, visited Harewood in 1960, 1961, 1962, 1966, and 1968, and flew research sorties in New Zealand, the surrounding seas, and the Antarctic.  The project was subsequently moved away from New Zealand.

Project HICAT.  In 1966 the Prime Minister, Keith Holyoake, announced that US Air Force U-2 aircraft would be based at the US Navy facility at Harewood Airport, Christchurch.  Their declared mission was to conduct research on jet streams and wind turbulence and shears in the upper atmosphere in preparation for new high-altitude jetliner routes.  Several research flights were conducted over New Zealand but no planes were based in New Zealand, and the project soon moved to Victoria, Australia, under a new name.  Peace researchers surmised that the planes were collecting samples of high-altitude radioactive debris to assess a French nuclear test series at Mururoa.  

Mt John Observatory.  In 1968 the US Air Force, in accordance with an agreement with the New Zealand Government, set up an observatory atop Mt John, near Tekapo, South Island:

to facilitate space flight operations contributing to the advancement of scientific knowledge through the optical observation of earth orbiting space vehicles….  

The facility was operated by a detachment of the US Aerospace Command with logistic support from an office at Washdyke near Timaru.  Its function was optically to track satellites with a very accurate Baker-Nunn camera.  It was part of a world-wide network of optical sensors that provided data to the Space Detection and Tracking System set up by the US Air Force.  Peace researchers objected that that the observatory supported the US Air Force’s anti-satellite war-fighting contingency plans by mapping Soviet satellite movements.  The Mt John Observatory was the target of occasional demonstrations until the US Air Force terminated its activities in the early 1980s.

Black Birch Observatory.  In 1977 the US Naval Observatory commenced a ten-year study of Southern Hemisphere stars.  The project entailed setting up an observatory atop Black Birch Mountain in the Marlborough district of the South Island and using “transit circle” equipment to sight and accurately map star movements.  Its declared purpose was to update astronomical data in nautical almanacs for use by navigators.  A US Embassy spokesperson declared “The observatory was purely scientific and definitely not military”.
  The NZ Minister of Foreign Affairs said in a press statement in 1984 that Black Birch data “will be freely available to the international scientific community and to all nations who wish to use the data for navigational purposes”.


Not convinced, New Zealand peace researchers obtained documents submitted to the US Congress stating that Black Birch’s “mission or major functions” were to “operate an observatory to obtain locations of stars in the Southern Hemisphere with the increased accuracy that is required for military purposes”.
  A US Naval Observatory handout stated that transit circle equipment needed improvement:

in order to comply with the ever increasing demands for more accurate positions dictated by more sophisticated weapons and defense systems [and that] availability of such observations soon is important for many DoD [US Department of Defense] users, particularly strategic systems.  

The Chair of the US House of Representatives Subcommittee on Military Installations and Facilities indicated in a letter to an academic peace researcher that the Black Birch Observatory was built for military use or it would not have been funded from the military construction budget.

Analysis of these and other documents led peace researchers Wilkes and Gleditsch to construct a case on strong circumstantial evidence that:

star position data being collected by the USNO is mainly of significance for SLBM stellar-inertial guidance, for the pointing of “Star Wars” laser beam and other directed energy weapons, and the improvement of stellar-calibrated geodetic systems.
 

NZ peace researchers continued to decry the potential contribution of Black Birch’s activities to space-weapon guidance, while US and New Zealand officials continued to deny the project was directed to military purposes.  The end of the project in 1996 brought an end to the debate, which remained unresolved.  The controversy remained esoteric, and the public did not engage with it as it did with the nuclear ships dispute.  

The end of the Cold War and the missile threat relegated the issue to history.  Nevertheless a handful of peace researchers remained convinced that the NZ Government’s collusion with the US Government in this and other military intelligence and research projects made New Zealand complicit in the Cold War arms race.  This conspiratorial interpretation of what NZ officials regarded as normal bilateral co-operation reinforced the traditional scepticism harboured by some New Zealanders towards the United States.  

US military research in universities.  In the 1960s a number of grants were made to Canterbury, Otago, Victoria, and Auckland universities by the US Navy Office of Scientific Research and Office of Naval Research, the US Air Force Office of Scientific Research, and the US Army Medical Research and Development Command.  Research topics included the earth’s magnetic field, radio noise and absorption measurement, ionosphere and meteoric studies, air glow, radiation chemistry, and microbiology research.  US grants averaged about $50,000 per year in total.
   These grants were challenged by peace activists as too closely linked to potential US military application and thus inappropriate activities for universities to be engaged in.

The Omega controversy

In June 1968 the news broke that a US Navy team had been investigating sites in the South Island for construction of an Omega transmitter.  Omega was an extensive very-low-frequency radio transmitter system designed to be set up by the US Navy at various sites around the world in the early 1970s.  It was ostensibly a navigation aid available to any vessel with a receiver, supplementing LORAN.  But its unique quality was penetration of signals to 15 meters beneath the ocean’s surface.  This meant that submarines could use Omega to establish their exact positions while remaining hidden.
  

     Peace researchers quickly concluded the system was designed to increase the accuracy of targeting of Polaris submarine-launched ballistic missiles, and probably also to transmit launch orders.  The Leader of the Opposition in the NZ Parliament, Norman Kirk, took the reasoning one step further to conclude that hosting an Omega transmitter would put New Zealand at risk in a nuclear war.  Kirk stated his view that:

When underwater missile-carrying submarines needed such precise equipment to be able accurately to aim their weapons then that aiming mechanism must become a prime target in any act of nuclear retaliation.  This was the danger to which the people of Christchurch and Canterbury would be exposed and which was so alarming.
 

Vigorous demonstrations in Christchurch, paralleled by intense research and publication by Canterbury University physicists of Omega’s possible nuclear war-fighting uses, followed.  The NZ Government in a public briefing insisted that Omega was only a navigation aid but asked the Royal Society of New Zealand to conduct a study.  

The resulting report confirmed Omega’s civilian navigation uses…and also its possible application to submerged submarines in wartime.  It revealed that the United States had first approached the New Zealand Government in August 1967, and that the US Navy in December 1967 had visited ten prospective sites.  And it reproduced a letter from the US Ambassador to the Prime Minister stating: 

The Omega system is not a sophisticated system; it is not a primary navigation system for U.S. submarines; and it is not designed for use on nuclear ballistic missile submarines…My Government has authorized me to confirm that the Omega navigational system has not been developed as a part of any ballistic missile system.

The controversy flared again in April 1969 when a US State Department and US Navy team visited Wellington for technical talks, at which time the team leader foreshadowed an imminent decision.  For the next 23 months the NZ Government awaited the decision, while critics sporadically decried the proposal and Canterbury University students staged public protests.  

In March 1971 the US Navy announced they would build the Omega transmitter in Australia.  The peace movement immediately claimed victory.  US spokespeople never confirmed that they were deterred by the protests.  However, the technical and financial merits of New Zealand and Australia as Omega sites were evenly balanced, and it is plausible that the less hospitable political climate in New Zealand inclined US decision-makers in favour of the alternative sites in Australia.  

In any case, the anti-Omega demonstrations, run in parallel with anti-nuclear and anti-Vietnam protests of that period, deepened the impression that university students, and some faculty and other intellectuals, had become deeply sceptical of the United States military presence in New Zealand and in the Asia-Pacific region generally.  Their criticism reinforced Labour’s long-standing scepticism towards the ANZUS Treaty and fuelled the upsurge of demonstrations that led to Labour’s ban of US nuclear ship visits in 1985.

Multilateral military research

In contrast, NZ-US military research co-operation in multilateral contexts has been relatively uncontroversial.  The Technical Cooperation Programme (TTCP) brought ABCA (America, Britain, Canada, and Australia) governments together periodically to review military technology research and development to prevent duplication and close gaps in the technology base.  The TTCP encompassed a broad array of defence science sectors, each with specialised panels and projects.
  New Zealand associated itself with ABCA nearly three decades ago. With only a small research capacity, New Zealand has concentrated on the undersea warfare sector.  Its location, distant from heavily travelled shipping lanes, makes it a natural venue to study underwater acoustics uncontaminated by extraneous noise.  

From 1972 to 1999 New Zealand participated with the United States and the other three ABCA partners in a series of 20 trials of undersea warfare systems, principally sonar.
  Each participant provided its own equipment and personnel, and a platform or venue in rotation, and shares the test data with all the other participants.  In the period 1986-1987 New Zealand conducted sonar trials with Australia but the United States did not participate.  This period coincided with the US policy of refusing high-level military contacts consequent on New Zealand’s 1984 ban on visits by US nuclear ships.  When the United States relaxed its policy in 1990 and resumed high-level contacts in 1994, TTCP trials bringing New Zealand and the United States together resumed as well, and have continued almost annually to the present.  In 1995-96, NZDF and Defence Scientific Establishment personnel attended 57 meetings in member countries including the United States, and hosted ten more with US participation.

Multilateral defence consultations

Since the 1960s New Zealand has been included in a number of multilateral committees, boards, and seminars of which the United States is a leading member.  The majority take place within the UKUSA framework, which is referred to as ABCA, short for America, Britain, Canada, Australia.  These four English-speaking democracies, with New Zealand originally as an associate member, and a full member since 2006, have established a deep and trusting relationship of military consultation, research and information sharing.  

     As the member with the greatest resources, the United States hosts the bulk of the meetings, such as the air chiefs’ conferences and army reserve seminars.  The presence of foreign embassies that include defence attaches makes Washington D.C. a preferred venue for meetings.  Otherwise, chairmanships and venues rotate among
Table 7.1

New Zealand-United States-ABCA Collaboration

in Undersea Warfare Research 1972-1999

1972 MATAI.  NZ, US.  Demonstrated NZ correlation detection system off Pearl Harbor, Hawaii, during Exercise RIMPAC 72.

1973 KIWI ONE.  NZ, US.  Measured low frequency acoustic attenuation across the Pacific Ocean.

1975 TASMAN TWO.  NZ, US, AUS.  Measured low frequency acoustic attenuation across the Tasman Sea and Southern Ocean.

1976 SPAN THREE.  NZ, US.  Measured low frequency ambient noise in the Fiji Basin with kevlar array technology.   

1977 TOPO ONE.  NZ, US.  Measured topographic reverberation strengths and long range low frequency signal coherence using NZ towed array low frequency active sonar. 

1978 TANIWHA.  NZ, US, AUS.  Tested VLA/HLA sonobuoy technology in the Tasman Sea, Coral Sea, and Southwest Pacific.

1978 TAT.  NZ, US, AUS.  Tested NZ and Australian towed array sonars.

1979 TOPO TWO& KAHAROA.  NZ, US.  Measured topographic reverberation strengths in deep water using NZ towed array low frequency active sonar.   

1980 AKARANA.  NZ, US, AUS.  Tested VLA/HLA sonobuoys in Indian Ocean and Arafura Sea.

1981 VEKA ONE.  NZ, US.  Tested lightweight kevlar array technology.

1982 FIJI TEMPEST. NZ, US.  Measured directional ambient noise field, wind noise source level, and noise of distant storms with towed array.

1984 SET ONE.  NZ, US, AUS.  Tested slope enhanced target detection.   

1990 MCM Sediment Classification.  NZ, US, AUS, UK.  Tested mine countermeasures in Sydney Harbour sediment.

1993 TESPEX-1.  NZ, US, AUS, CAN.  Tested environmental signal processing off East Coast of New Zealand.

1994 TESPEX-2. NZ, US, AUS, CAN.  Tested environmental signal processing in the Arafura Sea.

1995 MCM Sediment Classification Trial.  NZ, US, UK, CAN, FRG.  Tested mine countrermeasures off Key West, Florida. 

1998 RDS-2 (MAR TP-9).  NZ, US, UK, AUS, CAN.  Tested rapidly deployable systems in the Timor Sea. 

1998 ASMC.  NZ, US, UK, AUS, CAN. Tested anti-ship missile countermeasures at Duster Build, UK.

 1999 LWAD (MAR TP-10).  NZ, US, UK, AUS, CAN.  Tested littoral warfare multistatic active sonar, off US West Coast.

 1999 DIRCM.  NZ, US, UK, AUS, CAN.  Tested directed infrared anti-aircraft missile countermeasures at Dayton, Ohio.

members, including New Zealand.  Throughout the period of the nuclear-ship-visit dispute New Zealand continued to send delegates to each, where they worked alongside their United States counterparts without interruption or prejudice.  For example, in 2009 the NZ Defence Technology Agency engaged in 66 multilateral defence standardisation and interoperability meetings and NZDF HQ, Navy, Army, and Air Force personnel engaged in 158 meetings, the majority of which were either hosted by or included personnel from the United States.
  The principal multilateral defence forums in which New Zealand was active are listed in Table 6.2. 

Table 7.2

Multilateral Defence Forums including 
New Zealand and the United States

American, British, Canadian, and Australian (ABCA) army standardization agreement of which New Zealand is an associate member.  ABCA aims for interoperability and economy of resources in force structure and equipment. 

Australia Canada New Zealand United Kingdom United States Navy Communications Meetings (AUSCANNZUKUS NAVCOMMS). Monitors development of naval communications, command and control equipment and procedures and pursues interoperability.  

Air Standardization Coordinating Committee (ASCC).  ABCA members since 1948 have met to standardise air force doctrines and operating procedures and promote economy in research and development.  It is a valuable source of tactical, technical, and safety information.  

Combined Communications-Electronics Board (CCEB).  Seeks interoperability in communications, command, and control systems, and decides on content of Allied Communications Publications.  

Combined Exercise Agreement (COMBEXAG).  An ABCA agreement for standard operating procedures in exercises in the Pacific.   

Pacific Armies Reserve Components Seminar (PARCS.  Exchanges information on training and organising army reserves to raise quality and readiness standards.

Pacific Air Chiefs’ Conferences (PACC).  Hosted every two years by the United States, PACC reviews developments in air doctrine and facilitates exchange of ideas.  

Pacific Area Management Seminars (PAMS). Co-ordinate training and military assistance programmes.  New Zealand attends annually, along with representatives from the United States, Russia, and 32 other countries.

Pacific Area Senior Officer Logistics Seminar (PASOLS).  Its 29 members have met annually since 1971 to exchange ideas on logistics deployment and accounting and elimination of duplication and waste.  New Zealand hosts PASOLS in rotation.

Chiefs of Defense Conference.  The first conference was held in Hawaii in 1998 and attended by 13 military chiefs including NZ Defence Force Chief Lt General Tony Birks.  It promotes regional dialogue and military-to-military co-operation.

Four themes 

Four themes emerge from the two chapters reviewing NZ-US acquisition, logistics, intelligence, and defence research collaboration.  

First, in the military sphere New Zealand interacted principally with Britain in the period just after World War II, but gradually reoriented to the United States when Britain’s influence in the Asia Pacific region declined and America’s ascended.  Starting in the 1960s, New Zealand’s interests increasingly converged with those of the United States, and NZ policy was adjusted accordingly.  The United States was willing to include New Zealand in a wide range of military-related activities.  Nevertheless relations with Britain have continued to the present in logistics, intelligence, and defence consultative arrangements.  These arrangements have provided an institutional context for continued NZ-US collaboration that has been politically acceptable to the United States despite the nuclear-ship-visit dispute.  Multilateral collaboration has bridged some gaps in bilateral collaboration. 

Second, political controversy in New Zealand over military relations with the United States preceded the nuclear-ship-visit dispute by at least a decade.  Uneasiness regarding US objectives and policies, rooted in scepticism toward post-World War II US hegemony, became manifest in the student and peace movement demonstrations of the Vietnam War period.  The undercurrent of NZ antipathy towards US military deployments expressed by peace researchers and opposition parties spilled over into acquisitions, logistics, intelligence, and defence research activities and precipitated criticism, demonstrations, and even policy changes by Government. 

Third, in spite of disagreements inventoried in Chapters 4, 5, and 6 above, the two governments have deliberately minimised the damage to bilateral military relations and to New Zealand’s military capabilities.  New Zealand was not crippled by the US curtailment of military exercises and intelligence.  This was because some of the shortfall has been made up by Australia and other UKUSA/ABCA members, and also by New Zealand’s own defence revitalization initiatives.  More importantly, the United States judged it to be in its interest not to injure a friend, even if it is no longer an ally, and has voluntarily limited the scope of its retaliation.  Furthermore, the dispute in the military sector has not been allowed to spill over into trade or other sectors.

This suggests a fourth and broader theme.  Clashes of interests between sovereign states are inevitable, but disputes carried to the point of damage are not.  As the following chapters document, NZ-US differences have emerged in all policy sectors, especially trade.  But these differences have been managed to avoid escalation and gross injury.  Overall, a review of NZ-US relations illustrates how independent states led by governments pursuing their own political values can choose foreign policy means that keep options open to mutual benefits and cooperation in the longer term.

ENDNOTES

8

Bilateral and Multilateral Diplomacy

T

his chapter traces the origins and development of NZ-US bilateral relations.  It then reviews episodes of NZ-US interaction in multilateral institutions, principally the United Nations.  The following passages show that the NZ Government, even when it ultimately agreed with the United States, made independent judgements and took distinct positions.  While disagreements were voiced forthrightly by both governments, an underlying convergence of national interests and consensus on values prevailed, and broad harmony on issues was restored.  At present diplomatic relations are courteous even though differences of emphasis and interpretation occasionally tax the patience of diplomats of both sides.

     Until the early 1940s New Zealand maintained regular official contacts only with Britain, reflecting historical allegiance to the Empire (and later Commonwealth) and close defence and economic ties with London.  The rise of Japan in the Pacific stimulated New Zealand leaders to explore additional sources of protection and to broaden their diplomatic reach, first and foremost to the United States, and subsequently to other allies and key partners in Europe and Asia.  Whatever uneasiness may have been felt by some New Zealanders about American intentions in the South Pacific islands, these did not impede their Government from establishing direct diplomatic relations with the United States in 1942 and deepening them during and after World War II. 

Initiation of bilateral relations

New Zealand took the first step to establish diplomatic relations with the United States.
  In response to Britain’s recommendation in June 1940 that New Zealand look to the United States should Britain prove unable to guard against Japanese encroachment, Prime Minister Peter Fraser proposed sending a special mission to Washington.  Britain advised against a high-profile mission on grounds that it might be seen as “an effort to influence the forthcoming presidential election and to drag the United States into war”.
  

Fraser retorted that Britain did not appreciate the urgency felt in New Zealand, not least amongst the public.  A Washington presence could establish “the principle that the United States cannot be disinterested in the isolated British communities in this area”, he wrote.  Nevertheless, out of respect for Britain’s sensitivities, he proposed establishing a permanent mission, a more discreet mode of diplomacy than a full-blown embassy.  Britain did not object, enquiries were made in Washington, and in December 1940 the United States gave formal approval to an exchange of diplomats.

In March 1941, Fraser dispatched to Washington a former Prime Minister, Gordon Coates, and a former Minister of Lands, Frank Langstone.  Coates was to set up arrangements for procuring weapons and war supplies through Lend Lease, and Langstone was to negotiate the sale of meat and dairy produce and to search for a venue for a legation.
  Coates completed his mission and returned.  Langstone stayed and secured a property on Observatory Circle, around the corner from the British Embassy on Massachusetts Avenue NW.  Redeveloped, this remains the site of the New Zealand Embassy and Residence today.  However he did not make a good impression and Fraser decided not to appoint him the first Minister, but rather chose Walter Nash, his Deputy Prime Minister and Minister of Finance.

After consultations en route with US commanders in Pearl Harbor, Nash arrived in Washington in late January 1942, just weeks after the United States had entered the War.  He was assisted by his Australian and British counterparts and quickly established good personal relations with the President’s top advisors and then with Roosevelt himself.  Nash was ideal for the job, not only because he was intimate with New Zealand Government policies, trusted by his Prime Minister, and of high political standing in his own right, but also because he had been to the United States six times previously, and liked Americans.  While respectful, he was not awe-struck by the concentration of illustrious and powerful men in Washington, and he and his wife retained their sincere manner and their idealistic values.  Nash was invited often to speak publicly and was popular among the journalists as a pleasant and informative interviewee.
    

The United States established consulates in Wellington and Auckland during the inter-war years and reported on tariff and air services negotiations. The US diplomatic presence was upgraded with the appointment of Brigadier General Patrick J. Hurley, a former Secretary of War.  Hurley arrived in Wellington in April 1942 to head the newly established US Legation.  He left in August and was succeeded by William C. Burdett, a State Department Foreign Service officer.  Burdett died after only six weeks in New Zealand.  The next three ambassadors, who served until 1955, were also Foreign Service officers.  In 1948 the two governments elevated their missions from legations to full embassies.  

Thus with some delay, but little controversy, New Zealand embarked upon its first diplomatic relationship, contacts with Britain not being regarded as “diplomatic”.  This was all the more remarkable because until 1943 New Zealand had no Ministry of Foreign Affairs, only a small Imperial Affairs Section of the Prime Minister’s Department.  High commissions were established in Canada and Australia in 1942 and 1943 respectively, and diplomatic relations with the Soviet Union were established in 1944.  After the War, missions were established first in major European capitals, then in Asian, Latin American, and Pacific island capitals in ensuing decades.  But the Embassy in Washington remained one of the largest and most important.  In 1995 it was staffed by the Ambassador and seven Ministry of Foreign Affairs and Trade officials, four New Zealand Defence Force attaches, a Defence purchasing officer, a trade commissioner, a veterinary-counsellor, and a half-dozen local support staff.  It was supplemented by consulates in other cities where trade or tourism benefits were expected.  In 1998 this included consulates-general in New York and Los Angeles and honorary consuls in Atlanta, Chicago, Houston, Sacramento, Salt Lake City, San Diego, San Francisco, and Seattle.
  

New Zealand Diplomats in Washington

New Zealand’s ambassadors to the United States have generally been men of high standing in government.  They included four past or future Prime Ministers, three former Cabinet ministers, a former Secretary of Defence, a former head of the Prime Minister’s Department, two future secretaries of Foreign Affairs (the Ministry’s top post), and four former deputy secretaries and a division director of Foreign Affairs.  Of a total of 18, seven were politicians and ten were civil service professionals.   The exception was the editor of New Zealand’s leading newspaper.  (See Table 8.1.) 

New Zealand’s process of choosing an ambassador as been less dramatic or protracted than the US process (as sketched below) but not without a political element.  In 1982, Lance Adams-Schneider, a trade minister of modest capabilities was induced by an ambassadorship to vacate his Cabinet post in favour of a younger man so as to revitalise the ageing National Government’s ranks.  He carried no particular message to Washington, served without controversy, and retired having made no lasting impression. 

His successor was also a political appointee, but arrived in dramatically different circumstances.  In 1985 the new Prime Minister, David Lange, appointed the man he had recently deposed as Labour’s leader, Bill Rowling.  As Prime Minister 1974-1975 and Leader of the Opposition 1975-1984, Rowling was an idealist who had advocated a nuclear-free ANZUS.  But he was also pragmatic, and valued relations with the United States.  It was hoped by Labour that Rowling could persuade decision-makers in Washington to accept New Zealand’s nuclear-free policies without jeopardising the overall relationship. But the policy of military ostracism adopted by US leaders proved immovable, and Rowling failed to revive ANZUS, military links, or top diplomatic contacts.  He spent his term energetically trying to limit the damage, rebuild Wellington-Washington relations, and ease trade disputes, with modest but creditable success, given the unfavourable circumstances.

Table 8.1

New Zealand Ambassadors, Terms and Former Offices Held

Term

Name


Former office held

1942-1944 
Walter Nash*

Deputy Prime Minister and Minister 
    

of Finance (later Prime Minister)

1944-1952
Carl Berendsen

Head of Prime Minister’s 
    

Department

1952-1958 
Leslie Munro

Editor of The New Zealand Herald 

1958-1960
Lloyd White**

Deputy Secretary of Foreign Affairs 

1961-1967
George Laking

Deputy Secretary of Foreign Affairs 

(later Secretary of Foreign Affairs)

1967-1972 
Frank Corner

Deputy Secretary of Foreign Affairs 

(later Secretary of Foreign Affairs)

1972-1978
Lloyd White***

Deputy Secretary of Foreign Affairs

1978-1980
Merwyn Norrish

Deputy Secretary of Foreign Affairs 

(later Secretary of Foreign Affairs)

1980-1982
Frank Gill

Cabinet minister, RNZAF Air 
Commodore

1982-1985
Lance Adams-Schneider
Minister of Trade and Industry

1985-1988
Bill Rowling

Prime Minister

1988-1991
Tim Francis

Deputy Secretary of Foreign Affairs

1991-1994
Denis McLean

Secretary of Defence

1994-1998 
John Wood

Deputy Secretary of Foreign Affairs

1998-2002 
Jim Bolger

Prime Minister

2002-2006 
John Wood

Deputy Secretary of Foreign Affairs

2006-2010
Roy Ferguson

Director Americas Division, MFAT

2010-2016
Mike Moore

Prime Minister

2016-
      
Tim Groser

Minister of Trade

* as Minister     **as Chargé d’Affaires     ***as Ambassador

Rowling’s successor in 1988 was Tim Francis, a former Deputy Secretary of Foreign Affairs who made no headlines but managed his Embassy professionally.  He facilitated the 1990 Moore-Baker meeting, the first Cabinet-level contact since 1985, and worked diligently on trade issues; he was also sympathetic to Labour’s no-nuclear-ship policy. 

In 1991 the new National Government, committed to restoring full relations with the United States, reached past Cabinet and Foreign Affairs to choose a former Secretary of Defence for the ambassadorship.  Denis McLean, a former Rhodes Scholar and top Ministry of Foreign Affairs official, was consistent and articulate in his advocacy of restoring military ties with the United States even if that entailed nuclear ship visits.  He was reportedly disliked by Lange
 and perhaps for that reason among others, he was respected by National, who believed he could represent the new Government as realistic and co-operative.  McLean served during the advent of the Clinton Administration and its restoration of high-level official and military contacts with New Zealand and conclusion of the GATT Uruguay Round of trade negotiations.  Subsequently he was appointed to a series of research fellowships in American institutions, including a professorship at Simmons College, Boston, and wrote thoughtful essays on strategic affairs.

Professional diplomat John Wood, his successor, accepted that the post-ANZUS military relationship was stable but beyond New Zealand’s ability to improve faster than the United States was willing to go, so concentrated on improving trade and investment relations.  

In early 1997, as the end of Ambassador Wood’s normal term of three years in Washington approached, the Secretary of Foreign Affairs and Trade informed his Minister of this fact and recommended one or more foreign service officers who were suitably senior, and available, to succeed Wood. The Minister then consulted with his Cabinet colleagues, some of whom then put forward names of persons associated with the governing National party.  At that time the media speculated that the Minister himself, Don McKinnon, having served in Cabinet for seven years, and having a long association with the United States from high school days, was interested in the job.  An alternative speculation was that the job was being offered to McKinnon to induce him to stand down to make room for a member of the Government coalition’s minority party, New Zealand First, to enter Cabinet.  As negotiations went on, Wood’s ambassadorship was extended to a fourth year. 

Two events changed the scenario.  First, New Zealand First’s leader Winston Peters was expelled from the coalition, and second, the National caucus forced a leadership debate.  Jenny Shipley was favoured to replace Jim Bolger as the new leader.  McKinnon, although a member of the old guard, was well thought of by the younger aspirants, and he survived in his job.  But the Prime Minister, Jim Bolger, was deposed.  His departure was eased by the offer of the ambassadorship to Washington.  Ironically it was McKinnon, his former political lieutenant, who named Bolger for the job.  No approval by Parliament was necessary under the New Zealand system, only formal appointment by the Governor-General upon the advice of Cabinet, so the matter was concluded speedily.  The US President was informed, gave his agreement, and accepted Bolger’s credentials at the White House in 1998. Jim Bolger carried on the policy of pressing for better military and diplomatic relations but as the nuclear-ship-ban controversy declined in relevance, he concentrated mainly on economic relations, notably managing the lamb dispute.  The new Labour-Alliance Government was satisfied with his performance and let him serve out the normal three-year term, then replaced him with John Wood and then Roy Fergusson, both career diplomats.
The Labour-led Government then appointed Mike Moore, who had served as prime minister briefly in 1989 to head the NZ Embassy in Washington.  As a former Director-General of the World Trade Organisation, Moore was ideally suited to advance New Zealand’s new emphasis on trade liberalisation and in particular, seek a free trade agreement with the United States.  That goal was partly achieved when President Obama took leadership of the Trans-Pacific Partnership negotiations in 2009 and the US Trade Representative signed the agreement in Auckland in 2016.  Tim Groser, formerly Minister for Trade, and before that MFAT’s senior trade official, was appointed Ambassador in March 2016 and continued to lobby for better access for NZ exports in the US market.  

     The NZ Embassy in Washington in mid-2016 was staffed by ten MFAT officers, six NZDF officers and a NZ Police officer, and an official from Customs, Primary Industries, and Business, Innovation and Employment, supplemented by 49 support staff.
  It oversees consulates in Los Angeles, and Honolulu.
American Diplomats in Wellington

American ambassadors to New Zealand have been more varied in their backgrounds than their New Zealand counterparts. (See Table 8.2.) Only six (eight if chargés d’affaires are counted) were State Department Foreign Service Officers; seven were political figures; and seven were businesspeople, broadly speaking.  That is, political appointees outnumbered Foreign Service professionals two-to-one. Ambassadors have included a former Cabinet member (Hurley), an Army general (Powell), two former US Senators (Hendrickson and Moseley-Braun), a former member of the US House of Representatives (Selden), a former member of the New Jersey House of Representatives (Martindell), an Assistant Secretary of Labor (Henning) and six career State Department officials.  Private sector appointees included two financiers, a rancher, a restaurateur, a property developer, a lobbyist, and an international arbitrator.  They distinguished themselves in their careers but more importantly rendered service to the political party of the president of the day, and for which they were rewarded with ambassadorships.  Their sincerity and enthusiasm were high but their capacity and performance varied with their personalities, as did their credibility in the eyes of New Zealand Government ministers and Foreign Affairs officials.  

The contrast between the two sets of ambassadors reflected the relative importance of the two countries to each other.  For New Zealand, the importance of the United States has been rivalled only by Britain, Australia, Japan, and more recently the European Union and China.  For the United States, in contrast,
Table 8.2

United States Ambassadors, Terms, and Former Offices Held

Term


Name


Former office held

1942-1942

Patrick Hurley*

Secretary of War, brigadier
 general

1943-1944

William Burdett*

Foreign service officer

1944-1945

Kenneth Patton*

Foreign service officer

1944-1948

Avra Warren*

Foreign service officer

1948-1955

Robert Scotten

Foreign service officer

1955-1956

Robert Hendrickson  
US Senator

1957-1960

Francis Russell

Foreign service officer

1961-1963

Anthony Akers

Non-career appointee

1963-1967

Herbert Powell

Army general

1967-1969

John Henning

Assistant Secretary of 






Labor

1969-1972

Kenneth Franzheim 
Oil executive

1974-1979

Armistead Selden Jr

US Congressman

1979-1981

Anne Martindell

State Representative

1981-1985

Monroe Browne

Cattle rancher

1986-1989

Paul Cleveland

Foreign service officer

1989-1992

Della Newman

Property developer

1994-1999

Josiah Beeman

Political lobbyist

1999-2001

Carol Moseley-Braun
US Senator

2001


Philip Wall**

Foreign service officer

2001-2005

Charles J. Swindels

Financier

2005-2008

William McCormick
Restaurateur

2008-2009

David Keegan*

Foreign Service Officer

2009-2014

David Huebner

International arbitrator
2014-present

Mark Gilbert

Professional sportsman, financier 

                 *designated minister    **Chargé d’affaires   

New Zealand has been a respected partner but small and un-demanding, and Wellington was only one of 258 embassies, consulates, and missions to which ambassadors and senior diplomats were dispatched in 1999.
  The US Embassy in Wellington was established in 1977 at its present purpose-built chancery on Fitzherbert Terrace, just off Molesworth Street, Wellington, after three decades of leased premises. Thereafter, a succession of ten US ambassadors and two chargés d’affaires have headed a growing staff of political, economic, military, administrative and technical officials totalling 43 in 2016, supplemented by seven officials in the Consulate-General in Auckland.  As defence relations warmed in the 2000s, the number of US defence attachés was augmented seven, the highest since World War II and the Vietnam War.
     

US Presidents tended to choose ambassadors from the upper ranks of the State Department, or, because of the political nature of decision-making in the United States, among former officeholders associated with their political party.  US ambassadors tended to server shorter terms than their New Zealand counterparts. 

Occasionally, notably 1992-1994 and 2008-2009, appointment of a US ambassador was delayed by the Senate confirmation process, the US Embassy in Wellington was headed by a chargé d’affaires.  In contrast, New Zealand since 1960 has constantly had an ambassador on the job in Washington.  This reflected not only the relative importance of the partners to each other but also the more complicated US process of Presidential nomination followed by Senatorial approval.  

The approval of former US Senator Carol Moseley-Braun, a Democrat, was held up by the chairman of the Senate Foreign Relations Committee, Jesse Helms, a Republican.  His declared reason was an allegation of campaign fund irregularity that he wanted to investigate further, allegedly at New Zealand’s request.  Prime Minister Jenny Shipley denied any such request and affirmed that the confirmation process was strictly an American matter.  Helms’ real reason appeared to be retaliation for the defeat of a bill to renew a patent for a Confederate battle flag, an action Moseley-Braun, an African-American, spearheaded because she regarded the flag as racist.  Helms, representing a former Confederate state, demanded Moseley-Braun apologise before he would consider her nomination.  President Clinton entered the debate and decried:

an unprecedented amount of playing politics with ambassadors…It sends a signal to the rest of the world that there is a new isolationism in the country, that we don’t really care whether we have ambassadors in other places.
 

Clinton, with just over a year to serve, was in a weak position to lobby effectively for his nominee.  He was obliged in the end to waive Executive Privilege and release to Helms a confidential report of an investigation of Moseley-Braun.  The report cleared Moseley-Braun, Helms was outvoted by his fellow committee members, and the nomination was approved 98-2 by the full Senate.  Ambassador Moseley-Braun took up her post in December 1999, just after the New Zealand election and installation of the new Labour-Alliance coalition Government.  The succeeding five Presidential appointees were confirmed without comparable controversy, although Ambassador Mark Gilbert’s confirmation was delayed for over a year by Congressional political manoeuvres. 

Summing up bilateral diplomacy

Looking back over the past half-century, one notes that, aside from the high-level diplomatic freeze imposed by the United States 1985-1994, the bilateral diplomatic relationship has been notable for its civility.  No ambassador or subordinate official from either country was refused accreditation by the host head of state or declared persona non grata and sent home…as happened to Soviet Union Embassy staff on several occasions.  No US or New Zealand diplomat has attracted indictment for civil or criminal offences or claimed diplomatic immunity and departed in anticipation of indictment, as happened to several Asian diplomats over the years.  None lapsed into social misbehaviour or indulged in unseemly public controversy.  Aside from New Zealand’s alleged abandonment of ANZUS obligations, and some trade disagreements, no bilateral treaty or agreement has been unilaterally violated, abrogated, or made the subject of dispute.  

There have been differences of interpretation regarding permissible intervention in domestic affairs, and on more than one occasion New Zealand political figures alleged that US diplomats had made statements constituting attempts to influence upcoming elections or government policy or make contacts with rival leaders constituting political bias.  Prime Minister David Lange was dismissive of Ambassador Monroe Browne.
  While the media were kind to some US ambassadors, such as Anne Martindell, Carol Moseley-Braun, and Mark Gilbert, they were harsh with others, such as Monroe Browne and Josiah Beeman.  The US response was that forthright statement of US views on issues was a part of a loyal diplomat’s job, and that media distortion and personal criticism were two of its hazards, to be endured stoically.

Multilateral diplomacy: UN Charter drafting issues

Two governments as different as New Zealand and the United States could scarcely agree on every international issue.  Earlier chapters have sketched a few of the more prominent disagreements, mainly relating to defence policies, including wartime and post-war consultation, the Canberra Pact, island claims, Japan occupation policy, ANZUS and SEATO, the Vietnam war, nuclear weapons and nuclear-powered ships, and contrasts in bilateral diplomatic style and practice.  The passages below focus on diplomatic relations in the multilateral context, particularly in the United Nations.  These review first, contrasting views on the nascent rules and institutions of the new United Nations, then second, a collection of substantive issues played out in debates and votes in the United Nations General Assembly.

     New Zealand was an inaugural member of the League of Nations in 1920 and participated in that international body until its demise.
  Particularly after 1935 when the Labour Government was elected, New Zealand supported the League’s collective security ideals and regarded its rules and institutions as sound.  The League’s paralysis was attributed not to the structure of the organisation itself but to the failure of member-governments to carry out their moral obligations, leading to appeasement of aggressors.  The basic arrangements of the League, with some strengthening, were worthy of resurrection in a post-World War II international collective security body. 

In contrast, the United States refused to join the League and entered a period of isolationism between the wars.  Many American political leaders particularly in the Senate viewed the League with suspicion as an expression of socialist or “welfarist” internationalism, or at worst, a potential challenge to absolute US sovereignty that would entangle the United States in European affairs.  Thus neither the League nor any other international body figured prominently in US diplomacy prior to and during World War II.  Early US responses to war in Europe were conducted almost personally by Roosevelt, who, in spite of resistance by Congress and dubious legality under the Neutrality Acts, used Presidential prerogatives to send military supplies to Britain after 1939. 

Roosevelt and Churchill met in 1941 to proclaim the Atlantic Charter.  The two met again at Casablanca, Quebec, Moscow, Cairo, Tehran, and Yalta, and their successors met at Potsdam, in the next four years.  Other summits or consultations among great-power leaders or their deputies, such as the meetings at Dumbarton Oaks and Bretton Woods, began laying the foundations of post-war international institutions such as the United Nations, the World Bank, and the International Monetary Fund.  The International Trade Organization was aborted but was reborn first as the General Agreement on Tariffs and Trade (GATT) and in 1995 as the World Trade Organisation (WTO), with both New Zealand and the United States as active participants with similar policies.  However, New Zealand deferred joining the World Bank and the IMF until 1961, in contrast the US participation in and leadership of those international institutions.

These initiatives by leaders of the United States, Britain, and the Soviet Union, later joined by China and France, to arrange international affairs were viewed with both hope and apprehension by smaller states such as New Zealand.  While they offered opportunities for international cooperation, they also smacked of great power hegemony that the War had just been fought to put down.  

While New Zealand leaders approved of the substance of much US, UK, and allied policy, they were prepared to argue that the processes of consultation and decision-making should be more open and egalitarian.  Exclusion from decision-making councils had precipitated the soundly-based but ill-timed assertions by Australia and New Zealand in the Canberra Pact in early 1944 (see Chapter 2).  Similar concerns were to surface again when draft arrangements for the United Nations Organization, composed by the United States, Britain, and the Soviet Union at Dumbarton Oaks in 1944, with subsequent amendments by China, were considered at San Francisco in May 1945.  These concerns are considered in turn below.

The Security Council and the veto.  New Zealand initially supported the principle that the UN Security Council, like the former League Council, would make decisions on the basis of unanimity.  But the evaporation of unity between the Soviet Union and the Western allies, and the proposal to install the five major powers (now including France) as permanent members of the Security Council with the power of veto, led Prime Minister Peter Fraser to reverse his position.  At the San Francisco Conference at which the UN Charter was adopted, Fraser spoke out strongly against the veto principle.  This view was shared by Australia and other smaller states.  

However, the opponents of the great-power veto, possibly a majority of those attending the Conference, were confronted by a stark choice between principle and pragmatism.  As Fraser put it, their alternative was “to defeat the veto and lose the Charter, or to accept the Charter with the veto”
.  They could either approve the veto to keep the support of the great powers, or vote down the veto and risk one or more of the great powers walking out, thus reducing the United Nations to impotence.  This fate had befallen the League of Nations just a decade previously, a fact fresh in the minds of delegates at San Francisco.  New Zealand abstained on the crucial vote, and the veto was approved and enshrined in Article 27(3) of the Charter.  New Zealand also opposed the provision requiring concurrence by permanent members to Charter amendments, with equal lack of success.  

The veto issue continued to rankle.  As the United States and the Soviet Union wielded the veto to pursue their Cold War rivalry, New Zealand’s first representative to the General Assembly Carl Berendsen “concentrated on this issue with ferocious oratory”.
  In former diplomat Bruce Brown’s retrospective view:

New Zealand was in the van of this attack to the point where opposition to the veto became almost an obsession, carried over to the early sessions of the General Assembly in 1946 and 1947.

Successive New Zealand ambassadors to the UN have called for restraint in the use of the veto, and for its abolition in favour of majority rule.
  When new permanent members such as Japan, Germany or India are proposed, New Zealand has been firm that the veto principle should not be extended to them.  Nevertheless in United States eyes the veto remained a fundamental safeguard of its sovereign prerogatives, and there was no prospect of its abandonment short of US departure from the United Nations.

The General Assembly.  As a counterbalance to the great-power veto in the Security Council, and more generally the predominance of the permanent five powers in that body, New Zealand championed the prerogatives of the General Assembly.  New Zealand in May 1945 proposed an amendment to allow the General Assembly the power to consider international peace and security issues on its own initiative, not dependent on Security Council recommendation.  The proposal, the backed by a majority of small states, carried and was inserted into Article 11.  This provision adapted as the “Uniting for Peace resolution” was used by the United States during the Korean War to circumvent the Soviet veto.  However, New Zealand proposals to make Security Council decisions on the use of force subject to a concurring vote by a majority of the General Assembly, and to give the General Assembly power to propose new members, were opposed by the United States and the other major powers, and did not carry.
 

Resisting aggression.  Another internationalist proposal arose out of New Zealand’s and other small powers’ concern to remedy the failure of the League of Nations to confront aggressors.  New Zealand backed a proposal to write into Chapter II of the draft Charter a new clause:

All members of the Organization undertake collectively to resist every act of aggression against any member.
 

The major powers, not wishing to be obligated to take military actions not in their interests, and differing on the conception and definition of aggression, opposed this proposal.  They stuck with a less demanding phrase undertaking to refrain from the threat or use of force in Article 2(4).  To New Zealand’s disappointment, the resulting language in Article 39 left the Security Council the option only to “make recommendations”.  Article 2(7)  (non-intervention in domestic jurisdiction) and Article 51 (self defence) further qualified the Security Council’s prerogatives, and other clauses gave members considerable leeway to interpret Security Council decisions in their own interest.  No provision was made for enforcement of non-compliance with Chapter VII collective security recommendations.  

Trusteeship. New Zealand had more success in proposing and institutionalising the principles of trusteeship.  As a mandatory power over Western Samoa, and possessor of the colonies of Cook Islands, Niue, and Tokelau, New Zealand took particular interest in the United Nations provisions for what came to be called trusteeship.  While having no intention of surrendering her island possessions, and backing Britain’s right to retain her colonies, New Zealand strongly supported the principle of accountability by means of international supervision of dependent territories, and by extension, the welfare and progress of their inhabitants. 

The United States was in two minds on this issue.  Liberals and internationalists in the Wilsonian tradition opposed colonialism in all its forms.  President Roosevelt and Secretary of State Cordell Hull clashed with Britain’s Prime Minister Winston Churchill on this matter.  Conservatives, realists, and the US Navy, in contrast, reasserted pre-war claims to islands in the British, Australian, and New Zealand spheres, and asserted the right to establish bases in islands taken from Japan.  In February 1946 the United States proposed a bilateral agreement:

involving the declaration of Upolu as a strategic area, the construction of bases for use by American, New Zealand, British, and Australian forces, and the recognition of the American Government’s right to take control of the all defence facilities in Western Samoa.
 

New Zealand objected that the procedure proposed by the United States was wrong in principle, and stressed “the ‘moral’ considerations regarding this and every other international problem”.
 It recommended that a bilateral agreement should be deferred until a trusteeship proposal, then being drafted, was submitted to the United Nations, and averred that US interests would be satisfied by that proposal.  

By the end of 1946 the US proposal, along with most island claims, were abandoned as US interest in the South Pacific waned.  New Zealand’s trusteeship over Western Samoa was subsequently approved by the United Nations and the potential clash with the United States over Samoa never eventuated.  Likewise the resistance by the United States (and Britain) to the Australian and New Zealand initiative to set up a South Pacific Commission dropped away.  The Commission was set up in 1947 and, with the United States as a full member, became a multilateral forum to gather economic information and discuss economic aid to newly-independent Pacific island states.  Because political debate was proscribed, it was no threat to the strategic interests of the large states of the region.

Fraser and the Trusteeship Council.  At the San Francisco Conference Prime Minister Fraser, on the strength of New Zealand’s well-articulated views on international supervision of dependent territories, was elected chairman of the UN committee to deal with trusteeship.  Fraser presided over drafting of Chapter XII, International Trusteeship System, of the UN Charter, and the creation of the Trusteeship Council, under General Assembly supervision, as a major body of the UN system.  That neither was part of the original draft of the Charter was testimony to New Zealand’s success in creating a new policy and an institution to carry it out.  

The Trusteeship Council proved to be one of the most successful UN bodies.  After 1961, with the creation of the Committee of 24 on non-self-governing territories, the United Nations oversaw progress to self-government and independence by a succession of trusteeships and colonies, including New Zealand’s Western Samoa trusteeship in 1962.  The Council and Committee then became inactive, their mission having been completed.

Fraser in 1945 was obliged to compromise, however, by limiting trusteeship to former League of Nations mandates, lest Britain, tacitly backed by conservatives in the United States, refuse to participate.  Non-mandate colonies were not covered by the trusteeship system, although administering powers were encouraged voluntarily to place them under the system, and over time many did.  The United States insisted on creating a special category of strategic trust, to be supervised by the Security Council, on which the United States had a veto, rather than the Trusteeship Council, which was governed by majority rule.  The former Japanese mandated Caroline, Marshall and Marianas islands, collectively named the US Trust Territory of the Pacific Islands, were designated a strategic trust.  This arrangement was disapproved of but ultimately accepted by New Zealand.
 

Phrases encouraging “political advancement” and “progressive development towards self-government or independence” were listed in the UN Charter as “basic objectives” and “a sacred trust” (Article 73 and 76).  But in the face of opposition by the colonial powers, were not made enforceable.  Administering powers were required to report to the Secretary General on the economic, social, and educational conditions of their territories but, in another compromise, they were not required to report on political or constitutional developments (Article 73).  New Zealand did so voluntarily but other states did not.

Despite disagreements with the United States, Fraser’s skill at bringing the idealists and the realists together to forge the UN Charter’s trusteeship chapter earned him high praise from the American Secretary of State E. R. Stettinius, who wrote:

No one at the Conference has brought higher ideals to our work nor more persistence in seeking to give effect to them.  The Chapter on Trusteeship, which owes so much to your guidance, will, I am confident, prove to be one of the most historic of our achievements….It has been an honor and a privilege to be associated with you in this work.
 

Economic and Social Council.  New Zealand, motivated by its welfare-state experience, worked with other delegates to elevate the Economic and Social Council to a status equal to the other four principal organs of the United Nations.  That Council was charged with promoting a range of economic and social objectives, including full employment.  The United States resisted this formulation and proposed “high and stable levels of employment”.  But New Zealand and others voted to keep the phrase “full employment” in the Charter, and they prevailed.

Human rights.  The draft Charter produced by the Big Four after the Dumbarton Oaks Conferences in 1944 made no provision for protection of human rights.  Third World delegates led by the Latin Americans and China, and encouraged by US and European NGO delegates, clamoured for human rights to be given recognition.  The New Zealand delegation at San Francisco proposed adding a clause to the Charter principles reading:

All members of the Organization undertake to preserve, protect, and promote human rights and fundamental freedoms… 

The United States and the other major powers countered with a phrase to make it not a principle, but a purpose, of the United Nations:

to achieve international co-operation…in promoting and encouraging  respect for human rights and fundamental freedoms…

The US formulation prevailed, and appeared in the Charter’s Article 1, under Purposes, rather than Article 2, Principles.  But New Zealand found this unsatisfactory because the active clause, “all members…undertake to preserve, protect, and promote” was severely weakened by the US formulation and not sheeted home to each member.  

New Zealand and Australia then attempted to insert a clause in Chapter IX, International Economic and Social Co-operation, which would require all members to:

pledge themselves to take separate and joint action and to co-operate with the Organisation and with each other to achieve the goals set out in the Chapter, including “human rights and fundamental freedoms.
  

The United States opposed this, interpreting “separate action” as meaning that the United Nations could intervene in US domestic human rights practices, a concern voiced repeatedly to the present day.  Nevertheless the phrase, slightly modified, survived in Article 56.  However Article 56 also introduced an apparent contradiction to Article 2(7), non-intervention in domestic affairs, that has not been resolved, and the two articles still coexist uneasily.

International Court of Justice.  The San Francisco Conference was charged with negotiating the statute for a new international court to rule on state-to-state disputes.  A contentious issue was jurisdiction.  New Zealand believed that jurisdiction should be compulsory, that every member of the United Nations should be answerable to charges legitimately laid by another member in the International Court of Justice.  The United States and other powers refused and insisted on an optional jurisdiction clause.  

New Zealand put forward a compromise to allow states to make “uniform reservations” when accepting compulsory jurisdiction, but the United States (and the Soviet Union) would not accept this option, and it died.  New Zealand, again faced with the risk of losing the participation of the major powers, eventually voted for the optional jurisdiction clause, but recorded its objection.  Both New Zealand and the United States subsequently accepted compulsory jurisdiction.  But the United States attached a reservation excepting disputes involving US domestic jurisdiction “as determined by the United States”.

NZ-US differences in the United Nations after 1945

Palestine partition.  One of the earliest issues facing the new United Nations was whether to partition Palestine between its Jewish and Arab inhabitants.  Britain, the mandatory power, had given up in 1947 in the face of civil war and handed the territory to the United Nations to deal with.  Whereas the United States lobbied for partition, New Zealand cautioned that no mechanism was provided by the United Nations to cope with the disorder that might ensue.  The partition resolution eventually passed, and New Zealand voted for it to show support, but reluctantly.  The misgivings were well placed, for the Jews declared an independent Israel and the Arab states declared war on the new state.   

     The United States then reversed course and suggested that the United Nations should administer the entire territory as a trust.  New Zealand’s representative Carl Berendsen rose in the General Assembly, reminded it of his earlier warnings, dismissed the US-backed resolution as too late, and concluded “what the world needs today is not resolutions, it is resolution”.  The US resolution did not proceed further.

Guatemala.  In 1954 the Government of Guatemala led by President Arbenz was attacked by a mercenary army led by Colonel Castillo Armas.  The attackers were allegedly financed by the US Central Intelligence Agency, plotting to displace Arbenz because of his Communist leanings.  The Arbenz Government appealed to the Security Council, which then referred the issue to the Organization of American States for investigation and report.  When attacks continued and Guatemala again appealed to the Security Council, the United States delegate moved to refuse the appeal on grounds it was now matter for the OAS to deal with.  

New Zealand was concerned to uphold the primacy of the Security Council over regional organisations, and to stand up for small countries against outside aggression.  New Zealand’s delegate Leslie Munro, on direct instructions from the Minister of External Affairs, voted (with Denmark, Lebanon and the Soviet Union) against the United States, but lost.  Munro later expressed unhappiness at having to oppose the United States.

Taiwan Strait.  Attacks in 1954-55 by the People’s Republic of China (PRC) against offshore islands held by the Republic of China (Taiwan) put New Zealand in an awkward position between two patrons and two Chinese governments.  The United States wanted New Zealand’s support for a Security Council cease-fire resolution, which was readily agreed to.  But the United States also made bellicose statements regarding defending Taiwan, with nuclear weapons if necessary, that seemed to New Zealand, and also to Britain and Australia, to risk wider conflict.  

NZ Minister of External Affairs Clifton Webb in 1954 had advocated admission of the PRC to the United Nations, but in view of the hardening American attitude, Cabinet did not back him.  Prime Minister Sydney Holland was of the view that “New Zealand should not risk jeopardising relations with the United States” which were “more important than relations with China”.
  New Zealand subsequently voted for PRC admission to the United Nations in 1971, and recognised the government in Beijing in 1972, whereas the United States Government despite Nixon’s détente initiatives refused to do so until 1979.

Nuclear arms control.  New Zealand and the United States differed on nuclear arms control policy, but not as sharply as one might expect.  New Zealand supported United States initiatives that led to the Partial Test Ban Treaty, the Intermediate-range Nuclear Forces Treaty (INF), the SALT and START talks with the Soviet Union and Russia, and finally the Comprehensive Test Ban Treaty.  Both countries supported the inspection regime carried out by the International Atomic Energy Agency and instruments to prevent proliferation of nuclear, chemical and biological weapons, for example the Nuclear Non-Proliferation Treaty (NPT) and the Chemical Weapons Convention.  

New Zealand, however, repeatedly criticised the five nuclear weapons states including the United States for slow progress and incomplete agreements.  New Zealand clashed directly with the United States in 1984-85 over nuclear-weapons-capable and nuclear-powered ship visits (see Chapter 4).  New Zealand with Australia and the South Pacific Forum states established a permissive South Pacific Nuclear Free Zone in 1985 but the United States refused for a decade to sign its protocols.  

The longest-running disagreement began in 1972.  Starting that year New Zealand and Australia introduced annually to the First Committee of the UN General Assembly a resolution to ban nuclear tests.  The United States every year either voted against the resolution or abstained (except in 1977-79).  US opposition finally moderated in the mid-1990s and Washington took the lead in negotiating the Comprehensive Test Ban Treaty, bringing its policy into harmony with New Zealand’s.  New Zealand’s active membership of the New Agenda Coalition of small anti-nuclear member states of the UN General Assembly is tolerated by the United States, but with scepticism regarding the feasibility of its aim of abolishing nuclear weapons.

     The ICC, US dues, and the Palestinian Authority. New Zealand was an enthusiastic supporter of the UN-sponsored Rome Conference of 1998 that established the International Criminal Court, but in contrast the United States has persistently refused to join that court.  In February 2000 NZ Minister of Foreign Affairs Phil Goff criticised the United States for failing to pay its general and peacekeeping arrears to the UN.
  When the Palestinian Authority applied for “non-member observer state” status in 2012, New Zealand supported this bid with its UN General Assembly vote while the United States vigorously opposed it.  The Obama Administration began limited cooperation with the ICC to facilitate apprehension and prosecution of war criminals but remained aloof from membership.

In other issues considered by the United Nations, indeed in a majority of issues, New Zealand found itself in broad agreement with the United States (see below).  These included Security Council consideration of crises in Suez, Cyprus, Southern Rhodesia, Israel and the Middle East, Congo, Iraq-Kuwait, Somalia, Cambodia, Yugoslavia, Haiti, North Korea, Sudan, and Iran.  The United States supported New Zealand’s successful bids for a non-permanent seat in the Security Council 1993-94 and again in 2015-16, in 1999 supported the New Zealand candidate for Director-General of the World Trade Organization Mike Moore, and in 2016 was not overtly opposed to Helen Clark’s bid for the UN Secretary-Generalship.  New Zealand reciprocated by withdrawing from UN Human Rights Council membership so the United States could be elected in 2009.  The delegates of the two countries co-operated closely in peacekeeping policy and matters regarding organisational and procedural reform of the United Nations. As former diplomat Bruce Brown observed:  

In the reform of [United Nations] peace-keeping procedures it was usually New Zealand and the United States that initiated the reform progress.
 

NZ-US General Assembly voting convergence in the 1980s and 1990s

New Zealand and the United States interact diplomatically, and usually compatibly, in numerous inter-governmental organisations, ranging from near-universal bodies such as the WTO to specialised functional or regional bodies such as those relating to the Antarctic Treaty.  The premier international organisation remains the United Nations.  The UN General Assembly calls together delegates from the world’s states, conducts debates, considers resolutions, and adopts resolutions by majority rule (two-thirds majority on “important” questions).  The vote of each member-state is equal, and its vote on each resolution is recorded.  The tabulations of votes, which are public, constitute a fertile field for empirical political research.  In particular, they provide concrete evidence of how closely New Zealand and the United States stand or diverge on the issues that come to a General Assembly vote.

A study conducted on General Assembly voting during the period 1981-1993 indicated considerable difference between New Zealand and the United States.
  In the study, NZ-US voting convergence (or divergence) was measured by a “convergence ratio”.  This was calculated by subtracting the percentage of votes on which the two countries disagreed from the percentage on which they agreed.  The more the agreement, the higher the ratio would be.  

In 1981/82 New Zealand and the United States had a convergence ratio of .32 in all the General Assembly votes in which they both participated.  The ratio then sank steadily to zero in 1986/87 and reached a negative figure of  -.21.  It then rose again to zero in 1992/93.  (In contrast, the convergence ratio of New Zealand with Australia remained high throughout this period, fluctuating between .86 and .96, reflecting a close trans-Tasman affinity on international issues.)

     Another perspective is provided by a comparison of the convergence ratios of New Zealand and the United States on the one hand with those of the General Assembly majority on the other.  New Zealand’s vote convergence ratio with the UN majority was .30 in 1981/82, then rose steadily to .65 in 1989/90, then eased to .58 in 1992/93.  In contrast, the United States convergence with the UN majority was negative throughout this period, ranging from -.37 in 1981/82 down to -.56 in 1989/90 before recovering slightly to -.40 in 1992/93.  (As before, Australia’s vote convergence with the majority ran closer to New Zealand’s than to that of the United States.)

     Disaggregation of NZ-US vote convergence by issue provided a more nuanced picture and led to a more accurate conclusion.  This was done by measuring the percentage of disagreeing votes.
  During the period 1981-1993 the two countries disagreed less than 5 percent of the time on a number of issues, including:

· humanitarian and social issues, 

· issues related to apartheid, South Africa and Namibia, 

· decolonisation and economic development, 

· international peace and security, and 

· UN administrative and budgetary issues.  

A similar result was found when measuring “divergent votes”, wherein one member voted substantively and the other abstained.  In all the above issues the divergent votes were under ten percent during the period of measurement.

The two issues that generated high percentages of disagreeing votes, and also divergent votes wherein one or the other abstained, were:

· disarmament and nuclear weapons issues, and 

· votes relating to Israel and the West Bank (Occupied Territories).  

Disagreeing votes peaked at 10 and 15 percent respectively, and divergent votes peaked at 25 and 30 percent respectively.  

The peak of vote disagreement and divergence for nuclear issues was 1989/90.  That corresponded with the last year in office of New Zealand’s Fourth Labour Government, which had proclaimed a strict no-nuclear-ship-visit policy in 1985, signed a nuclear-free South Pacific treaty in 1986, and passed the New Zealand Nuclear Free Act in 1987.  The smaller degree of divergence at the beginning of the period of study corresponded with the time in office of the National Party Government (1975-1984).  National accepted nuclear-powered US warship visits without questioning their possible nuclear armament.  The smaller degree of divergence at the end of the period of study possibly reflected the embracing by the Reagan Administration’s nuclear disarmament negotiations with Russia, the run-up to President G. H. W. Bush’s removal of nuclear weapons from US Navy surface ships in 1991 and President Bill Clinton’s acceptance of the Comprehensive Test Ban Treaty in 1995.

Vote disagreement and vote divergence on Israel-Palestine issues tended to rise at first, dip slightly in 1985/86, then rise to a high peak in 1990/91.  This pattern corresponds with periods of civil disturbances (the intifada) in the West Bank (called the Occupied Territories by critics of Israel).  During these periods a number of countries including New Zealand tended to vote against the heavy response by Israel’s security forces, whereas the United States tended to support Israel with greater tolerance of firm security measures. 

NZ-US voting convergence in the 2000s

One would expect the NZ-US voting patterns to converge in parallel with the warming diplomatic and security relationship initiated by the Clinton Administration and accelerated by the Bush and Obama Administrations.  However, the voting figures show that New Zealand continued to pursue its own foreign policy goals.  NZ-US divergence was evident when New Zealand was led by a left-of-centre Labour-led government.  More recently, under a right-of-centre National-led government, New Zealand’s votes have converged with those of the United States.  The percentages of times New Zealand voted with the United States in the General Assembly are shown in Table 8.3 below.

Table 8.3

Agreement of New Zealand and United States votes in the 

United Nations General Assembly.

1991 


55.8%

1992 


51.1%

1993


54.8%

1994


63.0%

1995


64.2%

1996


61.5%

2000


59.3%

2001


50.8%

2002


44.0%

2003


38.6%

2004


48.6%

2005


41.3%

2006


37.7%

2007


31.9%

2008


39.2%

2009


59.7%

2011


79.7%

2012


71.0%

2013


63.9%

2014


58.6%

2015


59.1%



Recent convergence is even more striking when votes on issues considered “important” by the United States are tabulated.   In these cases, NZ-US agreements are substantial, never falling below 50% and approaching 90% in the most recent period.  Again, it should be noted that the least convergent votes took place in 2001 and 2002 when the new left-of-centre  Labour-Alliance Government was asserting its traditional idealist values and downsizing New Zealand’s defence; later votes, possibly reflecting New Zealand’s cooperation with the United States in Afghanistan after 2003 and growing security policy pragmatism, tended to converge. The right-of-centre National-led Government from 2009 has cast votes converging with the United States ranging from 80 to 90 percent (except in 2012), reflecting National’s greater affinity with the United States.  

Table 8.4

Agreement of New Zealand and the United States on “important” votes in the United Nations General Assembly

2000


77.8%

2001


54.5%

2002


54.5%

2003


63.6%

2004


66.7%

2005


83.3%

2006


66.7%

2007


70.0%

2008


71.4%

2009


88.9%

2010


80.0%

2011


85.7%

2012


60.0%

2013


87.5%

2014


90.0%

2015


88.9%

To provide a more qualitative picture, a list of 13 issues identified by the United States as “important” in 2015 is presented in Table 8.5 below.  New Zealand voted to end the US embargo against Cuba, in opposition to the United States vote to continue it.  New Zealand abstained on four other votes which the United States opposed, three of them calling for additional UN institutions to assist the Palestinian people and one condemning unilateral economic sanctions against developing countries.  On the other hand, New Zealand voted with the United States on eight issues including support of the Comprehensive Test Ban Treaty, the Arms Trade Treaty, and the International Atomic Energy Agency, advocacy of human rights protection in North Korea, Iran, and Syria, promotion of democracy, and support of agricultural aid for sustainable development.

Table 8.5

UNGA resolutions in 2015 on issues deemed “important” 

by the United States

*1. Necessity of ending the economic, commercial and financial embargo imposed by the United States of America against Cuba A/Res/70/5
2. Report of the International Atomic Energy Agency (IAEA) A/Res/70/10
*3. Committee on the Exercise of the Inalienable Rights of the Palestinian People A/Res/70/12
*4. Division for Palestinian Rights of the Secretariat A/Res/70/13
5. The Arms Trade Treaty A/Res/70/58
6. Comprehensive Nuclear Test- Ban Treaty (CTBT) A/Res/70/73
*7. Work of the Special Committee to Investigate Israeli Practices Affecting the Human Rights of the Palestinian People and Other Arabs of the Occupied Territories A/Res/70/87
8. Strengthening the role of the United Nations in enhancing periodic and genuine elections and the promotion of democratization A/Res/70/168
9. Situation of human rights in the Democratic People's Republic of Korea A/Res/70/172
10. Situation of Human Rights in the Islamic Republic of Iran A/Res/70/173
11. Unilateral economic measures as a means of political and economic coercion against developing countries A/Res/70/185
12. Agricultural Technology for Sustainable Development A/Res70/198
13. Situation of human rights in the Syrian Arab Republic A/Res/70/234
*New Zealand vote differed from United States vote.

Three summary observations may be offered here, based on the above findings.  First, New Zealand has voted with the mainstream of the General Assembly more often than has the United States.  In 2015, for example, New Zealand agreed with the United States in 59.1 percent of General Assembly votes (not counting consensus votes) whereas the average General Assembly agreement with the United States was only 43.2 percent.  One may note as an aside that Australia agreed with the United States more often than did New Zealand, and far more often than the UNGA mainstream, agreeing on 83.3 percent of the votes in 2015.  These contrasting figures are consistent with New Zealand’s traditional idealism, US scepticism of the UN (and of the League of Nations before it), and Australia’s aspirations to play an international role as a ‘middle power’ aligned with United States security policy.  

Second, New Zealand and the United States diverged measurably on the average, but not on all issues.  On only three issues, related to nuclear weapons control, the Israel-Palestine conflict, and ostracism of Cuba has there been consistent divergence (differences of vote).  On most other issues the incidence of divergence has remained low, under 15 percent most years.  

Third, vote convergence (agreement) has varied, with convergence prevailing in the early 1980s, falling to a low in the late 1980s, recovering in the early 1990s, declining in the early 2000s, and rising to a peak in the 2013-2015 period.  This trend in the UNGA was reinforced by close NZ-US cooperation in the UN Security Council on humanitarian issues in Syria during New Zealand’s non-permanent membership 2015-2016.  

Cultural diplomacy

In the sector of cultural diplomacy broadly speaking, the relationship has been equally vigorous and, for the most part, even more harmonious than official diplomacy.
  The two governments have sponsored a variety of artistic, educational, and scientific exchanges, and funded co-operative research projects, for example in Antarctic research (see below and Chapter 6).  They have supported bilateral associations such as the United States-New Zealand Council in Washington (founded by former US Ambassador Anne Martindell, led later by former US Ambassador Paul Cleveland, and New Zealand United States Council and the local chapter of the American Chamber of Commerce in New Zealand.  They have given encouragement to local governments’ sister cities initiatives that had established 20 links between NZ and US cities by  2016, including Auckland with Los Angeles, Hamilton with Sacramento, and Wanganui with Reno, to name a few.
 

Numerous university and high school student exchange agreements have been negotiated.  In 2016 the University of Auckland had exchange agreements with the universities of Arizona, California, Connecticut, Hawaii, Indiana, Maryland, North Carolina, Pennsylvania, Texas, and Washington, and also Rutgers University, Stoney Brook University, Northeaster University, and William and Mary Law School.  The University of Auckland enrolled 564 American students, or almost 10 percent of its overseas students, and sent 54 New Zealand students to American universities on exchange.
  A large number of secondary students and technical or professional trainees were studying in the counterpart country’s institutions; Education NZ estimated that 2,764 US students studied in NZ tertiary, secondary, and technical or professional institutions in 2015, and 1,300 NZ students were studying in the United States.
  Official recognition of these diverse bilateral exchanges was provided in two treaties, one on Education and Cultural Exchange Programmes (1970) and the other on Scientific and Technological Co-operation (1974).
  

A notable quasi-diplomatic institution was the Fulbright exchange programme.  This scholarship programme was initiated by US Senator William Fulbright shortly after World War II to promote international understanding.  New Zealand was the fifth country to join the programme, by means of a bilateral treaty signed 14 September 1948.
  As outlined in Chapter 3, the original funding derived from US$3,500,000 owed by New Zealand at the conclusion of Lend Lease in 1946 for acquisition of surplus US civilian aircraft, earthmoving equipment, and steel buildings.
  The US Government agreed to let the NZ Government to covert two-thirds of that debt to funding for bilateral education and cultural exchanges.
  In accordance with the 1948 treaty the funds were to be administered by the NZ-US Educational Foundation and a Board of equal numbers of New Zealanders and Americans resident in New Zealand, whose honorary co-chairs were the NZ Minister of Foreign Affairs and the US Ambassador.  The counterpart US Fulbright programme is supervised by the J. William Fulbright Foreign Scholarship Board and administered by the U.S. Department of State’s Bureau of Educational and Cultural Affairs. These institutional linkages indicate the quasi-diplomatic nature of the programme.  
Currently the NZ Government contributes approximately NZ$577,000 and the US Government US$550,000 annually to the NZ-US Fulbright budget.
  These funds support the exchange of approximately 6-8 graduate students from each country and also a smaller number of scholars and short-term lecture-visitors each year.  In the period 1949-2016 more than 1,700 NZ students and scholars and more than 1,300 US students and scholars were given awards to study or lecture in the counterpart country.  Fulbright New Zealand has partnerships with likeminded entities for awards in specialised fields such as the Fulbright-Creative New Zealand Pacific Writer’s Residency for a writer of Pacific heritage to work on a creative writing project and the Fulbright-Wallace Arts Trust Award for outstanding mid-career visual artists to undertake a residency at Headlands Center for the Arts in Sausalito, California.

Further, one of the criteria applied by the Fulbright Board for awards, besides scholarly excellence, was the capacity and willingness of the awardees to be “unofficial ambassadors” of New Zealand to promote good will between the two countries.  Notable NZ “Fulbrighters” have included International Court of Justice Judge Sir Kenneth Keith, Nobel Prize-winner Alan MacDiarmid, former Labour Party leader David Cunliffe, Commissioner for the Environment Jan Wright, and the late historian Michael King, 

Between 1997 and 2013 the Fulbright Board selected a senior NZ scholar annually to teach a course at the Center for Australian and New Zealand Studies, Georgetown University, Washington DC. Scholars included poet Bill Manhire and playwright Roger Hall, who received the 2015 Prime Minister’s Award for Literary Achievement in Fiction. Acting on recommendations by the NZ Embassy in Washington, the Board also chose eminent Americans periodically to visit New Zealand as John F. Kennedy Fellows for speaking and teaching engagements in honour of the late President John Fitzgerald Kennedy. There have been 19 Fellows so far, including Theodore C. Sorensen, assistant to President Kennedy, Thurgood Marshall, the first African-American Justice of the Supreme Court and Nancy Gibbs, first woman editor of TIME.

     Fulbright New Zealand has administered the Ian Axford (New Zealand) Fellowship in Public Policy since 1995.  US fellows have included Susan Coppedge who was confirmed by the Senate and appointed by President Obama in 2015 as Director of the State Department’s Office to Monitor and Combat Trafficking in Persons. In 2015 Fulbright New Zealand began administering New Zealand Harkness Fellowships exchanges for emerging New Zealand public sector leaders to study in the US for between eight and twelve weeks.  Several times each year, Fulbright New Zealand organises seminars, conferences and cultural events on NZ-US themes.

     Another element of cultural diplomacy is the NZ US Council Mike Moore Internship Programme in the US Congress.  Set up in 2011 by NZ Ambassador Rt. Hon Mike Moore, the programme is administered by the NZ US Council in partnership with the University of Canterbury’s Law School, Victoria University’s Political Science and International Relations Department and Air New Zealand.  To date sixteen students have undertaken two month internships in the Washington DC offices of various Members of Congress.  Its aim, according to NZ US Council Chairman Simon Power, was to “help the next generation of New Zealand leaders to build a deeper understanding of the USA.”
  

Antarctic diplomacy

New Zealand has long been a staging post for explorers of the Antarctic.  These included the Wilkes (1839-40) and Byrd (1929) expeditions mounted from the United States.  The British Government transferred administration of the Ross Dependency, formerly a British claim, to New Zealand in 1923.  The United States declined to recognise any national claims including New Zealand’s.  Nevertheless New Zealand and the United States worked together as two of the twelve founder members of the Antarctic Treaty, which had the effect of setting claims in abeyance indefinitely and opening the continent to international scientific study.  

Even before the Antarctic Treaty entered into force in 1961, the two governments negotiated an Agreement regarding the Provision of Facilities in New Zealand for United States Antarctic Expeditions.
  This agreement authorised establishment of a US facility in Christchurch and transit by ships and aircraft of US personnel, equipment and supplies through New Zealand en route to the Antarctic.  The arrangement also encouraged research co-operation and mutual logistic support between the United States’ McMurdo Base and New Zealand’s Scott Base, three kilometres from one another in the Ross Dependency.  In 1985, for example, the New Zealand Government assigned twenty-one Army, five Air Force, and twelve Navy personnel and five civilian specialists to work with their US counterparts in Christchurch and at McMurdo Base, and funded 14 flights to the Antarctic by RNZAF Hercules aircraft.
  US research in the Antarctic was transferred to the US National Science Foundation in 1972 but the US Navy under contract continued to play the dominant role in transportation, logistics, and facilities management.

US activities in the Operation Deep Freeze base in Christchurch have given rise to three disputes between the host and visiting governments (also see Chapter 6 for protests by NZ peace activists).  These occurred in the 1980s and involved customs evasion, drug trafficking, and an industrial dispute. 

The NZ Customs Service in 1981 had assembled evidence of systematic selling by US personnel to New Zealanders of liquor, stereo players, and even automobiles.
  These items had been imported duty-free for use by Operation Deep Freeze personnel.  Customs officials asked the US commander for base records in an attempt to assemble evidence of evasion.  They also presented the commander with a bill of $18,042 for unpaid liquor duties, indicated that up to $175,000 might be owed for cars on-sold to locals, and demanded that the base PX (Post Exchange, a military-owned retail outlet) be licensed.  

The US commander replied that the 1958 Agreement exempted US facilities from inspection, search or seizure and that to take records or license the PX would violate US “sovereign immunity”.  He referred the issue to the US Ambassador in Wellington, Monroe Browne, who in turn alerted the US State Department in Washington.  Browne also complained directly to the NZ Minister of Foreign Affairs and, advised by the State Department, requested an amnesty.  Ministry officials were directed to confer with their Customs counterparts and in due course secured a suspension of Customs claims.  Deputy Secretary Chris Beeby and US Deputy Head of Mission Charles Salmon then drafted guidelines restricting the sale of liquor and other imported goods to locals, whereupon the Minister of Customs wrote to the US base commander dropping all requests and claims.  The US abuses ceased, but New Zealand never recovered the unpaid duty.

      Drug smuggling by US Deep Freeze personnel also emerged as a bilateral diplomatic problem in the early 1980s.  By 1982 Customs had made 56 interceptions involving 12 US military personnel sending drugs to themselves via official mail.
  One accused, a US Navy petty officer, requested a waiver of jurisdiction because the offence took place in the US facility, but the court refused it, convicted him of importing cannabis through the official mail, and fined him $250.  Other offenders proved harder to bring to court, allegedly because the US Navy covered up for them, rotated them out of New Zealand, or provided sophisticated legal defence advice, according to NZ Customs officers.

Parenthetically it might be recalled that conviction of US servicemen charged with civil offences in 1942-44 proved difficult for similar reasons.  The United States Armed Forces reserved the right to try criminal offences in their own courts martial and the US Government was slow to agree to setting up a Claims Commission to compensate New Zealanders for damages in civil cases.  Claims of more than $5000 had to be referred to Washington and the NZ Government had to intervene in a few cases to secure compensation for its citizens.

NZ Customs requested help from the US base commander in obtaining evidence and inspecting mail, facilities, and aircraft.  The base commander sought the advice of the US Ambassador, who again invoked sovereign immunity.  The issue moved higher: the Commander of US Pacific Forces in Hawaii wrote to the US Secretary of Defense that “the situation in New Zealand may have far reaching implications, especially regarding inspections by host nations at other parts of the Pacific”.  The US Secretary of State Alexander Haig insisted that US aircraft were “sovereign instrumentalities” immune from search and advised aircraft commanders to stall and contact the US Embassy.  At one point US Navy pilots were reportedly advised to shut their doors and fly away if NZ Customs Service officers insisted on inspecting on board. 

The impending confrontation between the NZ Customs Service and the US Deep Freeze Base became headline news in the Christchurch Press, the New Zealand Herald, and ultimately the New York Times, and NZ political leaders became alarmed.  Prime Minister Rob Muldoon wanted the issue resolved and the Minister of Foreign Affairs Warren Cooper warned his officials to avoid letting the issue escalate.  

Assistant Secretary of Foreign Affairs Chris Beeby again consulted with US Embassy officials.  Together they drafted a note promising that Customs would not board US aircraft if random inspections of US official mail could continue, and if NZ Agricultural official could board US aircraft to spray insect pests.  After brief objections by both Customs and the Ambassador the matter was settled.  Few drugs were subsequently found in US official mail, no further drug charges were laid, and NZ Customs officers respected the sovereign immunity of US aircraft.  In 1986 Prime Minister David Lange granted US Deep Freeze aircraft, and other US military aircraft in transit to Australia, blanket immunity from provisions of the NZ Nuclear Free Zone Act.

In 1985 a third issue arose, less serious in itself, but one that engaged officials from both countries and could have escalated because it overlapped the nuclear ship visit dispute.  The 60 New Zealand employees of the US Naval Support Force Antarctica in Christchurch did not enjoy a contributory retirement pension scheme until 1984.  When the scheme was finally instituted, it was not retroactive.  Older employees complained and engaged a civilian advocate, and their cause was taken up by their Member of Parliament, Margaret Austin.  The US authorities then made the retirement scheme retroactive but required employees to contribute back payments according to a standard formula.  Those who did not have the cash could be credited for the amount, but it would be taken off their benefits upon retirement.  This elicited further complaints.  Furthermore, the employees did not receive a pay rise of the expected magnitude.  

The NZ Minister of Foreign Affairs was alerted and he and the Prime Minister requested a briefing from the US Ambassador.  New Zealand’s Ambassador Bill Rowling then proposed to the US Under-secretary of State a revision of the 1985 Memorandum of Understanding to achieve justice for the New Zealand employees.  He mentioned the nuclear ship visit dispute that had recently erupted (see Chapter 4), and hoped that “we will work together to keep the relationship intact and are not prepared to see it whittle away”.
 US Assistant Secretary of State William Brown replied, defending the US position on industrial relations, but he stuck to the specific issue and did not mention the nuclear ship visit dispute.
  

Subsequently, NZ Ministry of Foreign Affairs officials were instructed to investigate the US policies and the NZ complaints in detail.  They concluded that the US employer had acted reasonably, and recommended to the Minister that no further action be taken.
  The NZ employees, without the support of their Government, accepted the pension and wage offers.  A potential bilateral clash was averted by focussing on the facts and avoiding posturing on principles or spilling into other issues.  

The resolution of the employment disagreement was a timely demonstration that the nuclear ships dispute would not be allowed to disrupt other aspects of NZ-US relations.  This set the tone for close bilateral collaboration in the drafting of the Convention on the Regulation of Antarctic Mineral Resource Activities, which was completed in 1988.  Significantly, the drafting committee was chaired by Chris Beebe who had dealt successfully with US officials in Deep Freeze issues.  When France and Australia rejected the draft Convention and lobbied for a new Protocol on Environmental Protection that would make the Antarctic a reserve in perpetuity, New Zealand lent its support, and in 1991 signed what became known as the Madrid Protocol.
  

However, the United States and Japan insisted on limiting the ban of mineral exploitation to a period of 50 years, after which the Protocol was to be reconsidered.  The US view prevailed and was written into the Protocol.  New Zealand, as was the case in the UN and other multilateral negotiations (see above), faced the choice of holding out for a perfect agreement at the risk of excluding the United States or compromising in order to engage the United States.  Pragmatically, it chose the option of compromise, and its Antarctic policy has converged with that of the United States ever since.

Antarctic cooperation 2000-2016


NZ-US cooperation in Operation Deep Freeze continued uninterrupted during the nuclear-ship-ban dispute.  The NZ Antarctic Programme and the US Antarctic Program (along with those of Korea and Italy) are co-located at the International Antarctic Centre in Christchurch.
  In the Antarctic, New Zealand’s Scott Base and the US McMurdo base are three kilometres apart, and contact between their personnel is frequent, cordial and mutually supportive. They are supported by RNZ Air Force and US Navy airlift.  The offloading of US merchant marine ships carrying Antarctic supplies to Lyttleton port is facilitated by NZDF personnel and a joint NZ-US logistics pool adds to the efficiency of Operation Deepfreeze.  Research collaboration on specific projects such as construction of the Ross Island Wind Energy Farm is routine between Antarctica NZ and the US National Science Program.    

     In the early 2000s New Zealand and the United States collaborated to draft a proposal for a Marine Protected Area in the Ross Sea Shelf area to be authorised and overseen by the Commission for the Conservation of Antarctic Marine Living Resources (CCAMLR).  The original proposal, spanning 2.24 million square kilometres, was vetoed by Russia and Ukraine, with reservations expressed also by China, South Korea, and Japan. 
 The revised draft proposal, pared down to 1.5 million square kilometres, and adding a 50-year sunset clause recalling the precedent of the Madrid Protocol, was tabled at the Commission meeting of October 2015. Conceived to balance the competing demands of fishers and environmentalists, and designed more conservatively to allow it to be monitored by the modest naval and air surveillance assets available in the region, the MPA is to be established in five distinct blocks, as shown on Figure 8.1.
  Blocks i, ii, and iii are to be fully protected (“no take”), and blocks SRZ and KRZ are to permit limited take for the purposes of research on toothfish and krill, respectively.  The remainder of the Ross Sea Shelf area is to be open for fishing as before.  Reports in 2015 from the Commission (that
meets behind closed doors) suggested that China has agreed to support the MPA and Russia has agreed to discuss it, albeit without committing to a decision yet.

Figure 8.1

New Zealand United States proposed Marine Protected Area [image: image3.png]



NZ-US diplomatic collaboration summed up

New Zealand and United States bilateral diplomacy has been conducted robustly and courteously for seven decades.  No issue, not even the nuclear-ship-ban dispute and the curtailment of ANZUS, has interrupted the reciprocal postings of their ambassadors and diplomats or the operations of their respective embassies and consulates.  Cultural programmes and exchanges, and cooperation in the Antarctic, have grown apace.  Diplomats of both governments have expressed respect for the ability and sincerity of their counterparts.
 

     The record of United States and New Zealand voting in the UN General Assembly, particularly the rebound of convergence since the low point of 1989, suggests that the ability of New Zealand and the United States to work together in multilateral diplomatic institutions has survived the nuclear-ship-ban dispute unscathed.  On-going disagreements over nuclear weapons and the Israel-Palestine conflict have been modulated by adjustments of policy, or tolerance of differences, by both governments.  In the 1990s New Zealand supported US leadership of the coalition against the Iraqi invasion of Kuwait and subsequent sanctions to curb development of weapons of mass destruction by Iran and North Korea, and welcomed US accession to the Comprehensive Test Ban Treaty.  In the 2000s the two governments have made common cause on defence cooperation, Asia-Pacific and Middle East peace-support operations, human rights protection, arms control, peacekeeping, and aid and disaster relief in the South Pacific.  And new areas of bilateral and multilateral co-operation such as counter-terrorism, trade liberalisation, marine conservation, environmental protection and support of the international law of the sea have emerged.  

     In sum, a fundamental consensus on values and interests continues to guide decision-makers and diplomats in both governments.  While controversies may flare up, such as the trade disputes considered in later chapters of this book, they will be managed as pragmatically in the future as they have been in the past.  Deterioration of NZ-US diplomatic relations in the coming decades is almost inconceivable.  Harmonious and mutually beneficial bilateral and multilateral diplomacy is the default mode.  

ENDNOTES

9

NZ-US Economic Relations

E

conomic intercourse between New Zealand and the United States has taken the forms primarily of trade (in goods, and in services) and investment (direct, and portfolio).  In recent years tourism, once regarded as cultural exchange, has grown in importance.  Other relations of an economic nature include intellectual property transactions, airlines and shipping links, telecommunications, and electronic commerce.

Both countries have pursued free-market economic policies throughout their history, with a few qualifications, but their governments have played important stimulating, facilitating, and regulating roles.  Thus it may be helpful to distinguish between commercial relations on the one hand, denoting international market dealings by private sector firms, and economic diplomacy on the other, denoting border control policies and international negotiations by governments focused on regulating or facilitating cross-border commerce.  In New Zealand and the United States commerce has been conducted mainly by private sector firms such as manufacturers, exporters and importers, banks and other financial institutions, and a variety of service providers.  State trading, in contrast to the former Soviet states, and China today, has been minimal.  

At the same time the governments of the two countries have played important roles as stimulators, regulators, and enforcers of economic rules which have commercial consequences overseas.  They have acted as gate-keepers, overseeing the commerce that crosses the borders into and out of their countries.  These policies, tariff policy for example, have often been politically controversial at home and occasionally the subject of bilateral and multilateral disputes.  

This chapter reviews the evolution of NZ-US commercial and economic policy relations over the decades.  Particular attention is paid to the growth of trade, investment, and tourism, and the two governments’ roles in facilitating and regulating these facets of commerce.  This chapter also surveys co-operation in multilateral forums such as the WTO and APEC.  Further, the prospects for a free trade agreement joining the markets of the two countries are assessed.  Subsequent chapters provide case studies of three bilateral disputes, regarding lamb, kiwifruit, and intellectual property.

Trade in goods

Bilateral trade commenced in the early 1800s.  But New Zealand’s trade with North America remained small relative to trade with Britain and the British colonies of Australia.  Until 1920 New Zealand sent 6 percent or less of its exports to the United States and bought only 10 percent or less of its imports from that country.  After 1920, however, exports to American rose above 10 percent and at times approached 20 percent of total exports, and American imports likewise remained fairly consistently above 15 percent of the total.  (See Tables 9.1 and 9.2.)  Thus the economic importance of the United States was established well before the onset of World War II made the United States strategically important to New Zealand.

Broadly speaking, New Zealanders sold relatively unprocessed pastoral products to Americans, such as meat, dairy products, and wood products,  

and some machinery and instrument components. They bought in return
Table 9.1

Value of New Zealand Exports to and Imports from 

the United States 1860-2015 as percentage of world total

year
                % exports to US  % imports from US

1860


  -


   1

1870


  -


   1

1880


  2


   4

1890


  6


   6

1900


  6


 10

1910


  3


   8

1920


15


 18

1930


  5


 18

1940


  3


 12

1950


10


   7

1960


13


 10

1970


16


 13

1980


14


 14

1990


13


 18

2010


10


 11

2011


10


 11

2012


10


 10

2013


10


 10

2014


11


 12

2015


12


 12

Table 9.2

New Zealand Total Exports to and 

Imports from the United States 1990-2016

year
exports
   percent
imports 

percent 

NZ$ mil  of total
NZ$ mil
of total

1990
1,974
13.08

2,823

17.76

1991
2,034
12.76

2,419

16.65

1992
2,183
12.49

3,332

19.45

1993
2,196
11.68

3,171

17.83

1994
2,183
11.01

3,800

19.02

1995
1,944
  9.69

3,943

18.55

1996
1,871
  9.20

3,536

16.52

1997
2,173
10.40

3,881

17.67

1998
2,790
12.81

4,479

19.18

1999
3,106
13.79

4,495

16.58

2010
5,522
10.00

5,388

10.50

2011
5,992
  9.70

6,080

10.70

2012
6,116
  9.99

6,045

10.06

2013
6,348
  9.84

6,144

10.03

2014
7,150
10.60

7,754

12.00

2015-16
8,364
11.90

7,919

11.60

high technology machinery, aircraft, vehicles, and instruments. (See Table 9.3.)  This pattern has remained broadly consistent over the past three decades.  

Table 9.3 New Zealand’s Principal Goods Exports and Imports 2015

NZ Exports to the United States 2015

Top six export items
           

% of total exports to US

Meat
34.7

Dairy produce
10.8

Albuminoidal substances*
10.0

Nuclear energy materials**
8.6

Optical apparatus
4.9

Wood
3.9

NZ imports from the United States 2015

Top six import items
        
     % of total imports from US

Nuclear energy materials**  
24.5

Aircraft
21.8

Vehicles
11.2

Optical apparatus
8.9

Electrical machinery
  5.4

Plastics and articles thereof   
3.9

* modified starches, glues, enzymes

** nuclear reactor boilers, machinery, mechanical appliances and parts

Trade in services

In most years New Zealand imported from the United States more goods (“visibles”) by value than it exported.  The opposite was true of services (“invisibles”) such as tourism, education, air transport, insurance, financial services, and intellectual property exports including movies, videos, music cassettes, and computer software.  New Zealand typically achieves a small surplus of trade in services, partly offsetting a persistent goods trade deficit.

     Tourism grew rapidly in the decades after the end of the Cold War to the point where it became New Zealand’s top earner of foreign currency in the early 1990s, outstripping in value the export of meat and dairy products, the prior leading earners.  Tourism from the United States was a major source of “invisible” income, helping to offset New Zealand’s chronic merchandise trade deficit with the United States.  For the 1980s and 1990s US tourists were second only to Australian tourists in numbers.  In 1982 US tourists made up 16 percent of the total, behind Australia (45 percent) but ahead of Britain (8 percent). By 1991 US tourists had increased in numbers but had fallen in proportion to 14 percent, in parallel with Australia’s fall to 35 percent.  In contrast, Japan surged to 11 percent, ahead of Britain’s 9 percent, as tourist numbers from Asia grew.
  The trend continued in the mid-1990s, with US tourists making up 11.1 percent in 1995, 9.9 percent in 1996, and 9.4 percent in 1997.  In 1997 US tourists ranked third in number (143,574) and third in money spent while visiting ($415 million).
   

     From July 2015 to June 2016 US tourist numbers increased to 160,992 for holiday arrivals and 257,536 for total arrivals, although remaining third behind those of Australia and China.  Nevertheless Tourism NZ was upbeat about the quality of US tourism, asserting that: 

Of all our international visitors, travelers from the US are most satisfied with their New Zealand holidays, according to Tourism New Zealand's Visitor Experience Monitor research.

In 2016 tourism overall was valued at $10,267 million, equivalent to 15 percent of New Zealand’s export earnings or nearly 1 percent of GDP.
  Tourism from the United States grew correspondingly.  US visitor arrivals in the year to July 2016 totalled 262,000 persons or 8 percent of all arrivals, third behind Australia and China.  They contributed $1,080 million to the NZ economy.
  NZ departures for the United States were estimated at 180,484 or 7 percent of the total, second after departures for Australia. Tourism was facilitated by air links to Los Angeles, San Francisco and Houston via Air New Zealand and by US carriers United Airlines and Hawaiian Airlines, and from late 2016 American Airlines.  Indirect links were provided by Qantas, Fiji Airways, Emirates, and several Asian air carriers. 

     Education services also grew in significance.  New Zealand was one of the first countries to sign the “Generation Study Abroad Commitment” initiated by the US Institute of International Education in 2014. NZ education providers enrolled 2,764 US students in 2015, making US students second in number only to students from China, earning an estimated $100 million annually for the NZ economy.  Education NZ designated the United States as a “priority market” in view of its rapid growth and future potential.  An estimated 1,300 NZ students and researchers study in the United States each year, many assisted by Fulbright scholarships that have been awarded to over 2,500 New Zealanders and Americans since 1948.
 (See Chapter 8.)

     Overall, in 2016 New Zealand imported goods from the United States to the value of $5,871 million but exported less, $5,607 million, in return; however a surplus of services exports of $2,756 million to $2,048 million put the overall balance in New Zealand’s favour, $8,364 million to $7,919 million.
  This was an exception to New Zealand’s typical deficit in trade with the United States and with the world.

     Nevertheless the United States remained a vital market, not only because of its value to New Zealand as its third largest partner, but also because it was the largest market for frozen beef and casein (worth NZ$1.5 billion in 2014).
  In contrast, New Zealand was of only minor significance to the United States, in 2013 taking less than 0.2 percent of US exports, and ranking only 52nd among US overseas markets.
  It might be supposed that this asymmetry, in the order of one hundred-to-one, would oblige the New Zealand Government to avoid confrontation with its giant partner, lest it provoke a reaction jeopardising an essential market.  
     However, while there has been a healthy respect, NZ goods and services exporters and their government have not hesitated to voice persistent and public complaints about US import restrictions, subsidies and other practices.  One such issue was NZ businesspersons’ ineligibility for US E-1 (treaty trader) and E-2 (treaty investor) business visas.  Bipartisan support existed in Congress for New Zealanders’ inclusion but the immigration policy controversy in the 2016 US presidential election campaign stalled legislative action until at least 2017. 
Investment

Americans were operating businesses in New Zealand even before 1840, initially in the whaling and shipping industries, later in agricultural machinery, office equipment, insurance, and entertainment, and most recently in telecommunications and information technology. Even though overshadowed by British and Australian firms for most of the century, US firms, and firms with US connections, occupied a prominent and growing place in the commercial community.  

During the years just after World War II the United States the source of less than one tenth of investment, while Britain provided the overwhelming bulk of capital as had been the case for the prior century.  In the 1950s and the following decades the British proportion gradually declined (save for a temporary surge in the late 1970s) and the relative importance of the United States, and also Australia, and Asian investors, particularly China and Japan, rose.  (See Table 9.4.)

     Statistics on foreign companies commencing business in New Zealand from 1975 to 1990 showed American firms averaged around 10 percent of new firms, well behind Australia and Britain, but ahead of Japan.
  In the period 1994 to 1998 the Overseas Investment Commission (now Overseas Investment Office) approved US investments to the value of $8.8 billion.  This was 24.8 percent of approvals from all sources, second only to Australia’s 27.5 percent and ahead of Britain’s 14.5 percent.  In 1998, US investments briefly topped the list of approvals, with 82 projects valued at $4.4 billion.  This represented 35 percent of total approved value, compared with Australia’s 24 percent and Britain’s 21 percent.
 

Table 9.4

Source of Direct Foreign Investment, by percent of total value

Year
Britain
     United States

Other

1950-51
88.4
  
9.6

  2.0

1955-56
85.5

 5.3

  9.2

1960-61
60.4

 6.9

32.7

1965-66
36.3

24.0

39.7

1970-71
28.5

  9.9

61.6

1975-76
25.6

24.0

50.4

1980-81
41.1

35.8

23.1

In the first half of 1999 American enterprises obtained 42 consents valued at $1.75 billion or 49 percent of total approvals by value.
  Seventeen US investment proposals were approved: manufacturing (4 consents), wholesale/retail (4 consents), agriculture (3 consents), and accommodation, amusement, telecommunications, forestry, services, and utilities (1 consent each).  In the 2000s the United States emerged as the second largest source of total foreign investment, behind Australia and ahead of Canada, China, Japan, and the United Kingdom, in the period 2011-2015 contributing 10.3 percent of OIO-approved new investments from all sources.
 American firms entering New Zealand, or buying substantial interest in New Zealand firms, increased rapidly after 1984, when deregulation and privatisation were encouraged, and now number over 540, according to the American Chamber of Commerce in New Zealand.  A few of the more prominent US companies operating in New Zealand in 2016 are listed in Table 9.5.  In addition, six US finance houses have made substantial investments in NZ firms in recent years:  Bessemer Ventures; Blackstone; Blue Elephant; Khosler Ventures; Matrix Capital; and Valar Ventures.

     American firms in New Zealand have tended to occupy the higher end of the technical spectrum, bringing in new machinery and techniques, and recruiting highly skilled local staff.  A study of manufacturing firms in the1960s found US firms concentrated in vehicle assembly, parts production, food, chemicals, rubber 
Table 9.5

US Firms Operating in New Zealand in 2016

American Airlines

AT & T 





Blue Star





Citibank

FedEx

Ford




Goldman Sachs

Hawaiian Airlines

Holden General Motors



 

IBM





J.J.Heinz



Time Warner






Unisys




   United Airlines




      US Office Products

Verizon

products, and non-electrical machinery.
  The typical firm was headed by an American and perhaps employed a few expatriate experts in the firm’s speciality, but
the great bulk of the staff, often including the chief executive officer and divisional managers, were New Zealanders. 

Regarding sales of land to overseas interests, in the period 1994 to 1998 the Overseas Investment Commission granted 274 approvals to US investors, covering 142,634 hectares, or 43 percent of the total approved.
  In the first half of 1999, 20 applications for purchase of 13,435 hectares of land, or 66 percent of total approvals, were granted to US investors.
  In the 2011-2015 period the United States emerged with the highest value of OIO-approved land purchases, with 151,781 hectares approved, or 22.19 percent of all approvals.

The Department of Statistics (now Statistics NZ) estimated that in 1998 the accumulated value of US investments in New Zealand was $15,890 million.  This was 25.1 percent of investment from all sources.
  US investments more than doubled to $36,612 million in 2016 representing 9.5 percent of all investments in New Zealand, behind those of Australia and Britain.
 

New Zealand also invested in the United States.  In 1998 this represented 3.4 percent of all New Zealand overseas investment, well behind the 70.1 percent New Zealand had invested in Australia and 18.6 percent in Canada.  See Table 9.6.  By 2016 New Zealand investments in the United States had risen to $48,927 million,
Table 9.6

New Zealand Direct Investment Abroad in 1998

Country

NZ$ million

percent total

Australia

7,321


70.13

Canada

1,946


18.64 

Britain

   361


  3.46

United States
   
   359


  3.44
Singapore
   
   257


  2.46

representing 21.6 percent of all NZ overseas investments.
  New Zealand firms operating in the United States in 2016 included: 

Air New Zealand, Fonterra (formerly the NZ Dairy Board), Fletcher Building,  ENZA (formerly Apple and Pear Marketing Board and Turners & Growers), Zespri (formerly NZ Kiwifruit Marketing Board), NZ Meat Board, Technology, and Tait & Gallaghers. 

Newer firms with US links included:

D’Arcy Polychrome, Douglas Pharmaceuticals, Everedge Global, Mainfreight, Michael Hill, Moffat, and Seedling.  

Technology firms with a strong US presence included: 

Coretex, Eroad, ikeGPS, Orion Health, Parts Trader, Pushpay, TranscribeMe, Vista Entertainment, VMob, and Zero.
   

Economic diplomacy

As early as 1815, and again in 1818, 1827, the governments of the United Kingdom and the United States signed Conventions of Commerce.  These bound New Zealand when it became a British colony in 1840.
  Trade marks were protected by a declaration in 1877, real and personal property disposal was regulated by conventions in 1899, 1902, and 1936, pecuniary claims were settled by conventions of 1910 and 1912, an arbitration convention was agreed upon in 1908 and renewed in 1913, 1918 and 1923, and in 1924 liquor traffic was regulated.  In all cases the New Zealand Government was either consulted in advance about, or given the option of acceding to, agreements made by Britain with the United States.  In the case of agreements regulating postal services, including money orders and parcel post, made in 1870, 1877, 1881, 1899, 1900, 1903, and 1933, these were negotiated directly by the New Zealand Post Office with the US Post Office.

In 1928 New Zealand negotiated and signed its first treaty on its own behalf, a trade agreement with Japan.  From that date Britain’s role in economic treaty making declined.  New Zealand in 1940 exchanged notes with the United States regarding certification of aircraft for export, constituting its first independent economic agreement.  Logistics co-operation in the Pacific War required New Zealand to negotiate six mutual aid and Lend Lease materiel acquisition and disposal agreements with the United States in the 1940s.  Post-World War II economic agreements focused on air transport, the meat trade, taxation, tariffs, and negotiations in the GATT context. (See Table 9.7.)  

Table 9.7

NZ-US Bilateral Agreements on Economic Relations from 1946

1946 
Air Transport Agreement (updated in 1960, 1961, 1962, 1963, 1964, 1997) 

1947 Exchange of Notes on Copyright

1948  Agreement for Avoidance of Double Taxation and Fiscal Evasion (revised in 1982)

1956 Agreement for Co-operation on Civil Uses of Atomic Energy (amended in 1960)

1962    Interim Tariff Agreement

1963    Exchange of Notes on Restraint of Import of Certain Meats into the United States (renewed in various forms 1970, 1971, 1972, 1975, 1976, 1977, 1979, 1982, 1983, 1991, 1993)

1970    Exchange of Notes on Reciprocal Acceptance of Aircraft    Airworthiness Certificates (amended in 1979) 

1979          Agreement on Bilateral Negotiations in the GATT 

1980    Exchange of Letters on Subsidies and Countervailing Duties (in     the GATT context)

1992          Framework Agreement on Trade and Investment Relations

1996          Agreement on Mutual Assistance to Customs Services

2010
Protocol Amending the Convention between New Zealand and the United States for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income

2014 
Agreement between the Government of New Zealand and the Government of the United States of America to Improve International Tax Compliance and to Implement FATCA

2016
Agreement on Port State Measures to Prevent, Deter and Eliminate Illegal, Unreported and Unregulated Fishing
New Zealand economic policy institutions

Throughout this period each government promoted trade, investment, and tourism in the other’s market, first by means of policies and programmes administered from the capitals, then by posting of specialist officials in the respective embassies and consulates, and finally by appointing local honorary consuls.  The New Zealand Government’s principal trade officer is the Minister of Trade (previously called Minister of Trade Negotiations or Minister for Overseas Trade), assisted by officers of the Trade Negotiation Division and the Americas Division in the Ministry of Foreign Affairs and Trade. 

In 1989, the NZ Ministry of Foreign Affairs absorbed parts of the former Department of Trade and Industry and added Trade to its name.  The revamped Ministry of Foreign Affairs and Trade (MFAT) (briefly named Ministry of External Relations and Trade) became more active in negotiating better market access and conditions in the US market and helped businesspersons make contact with US official and commercial leaders.  A temporary division was set up in 1998 tasked with organising the APEC summit in Auckland in 1999.  It maintained close contact with US officials, not least because APEC’s work was regarded as preparatory to the next ministerial meeting of the WTO in Seattle and a hoped-for millennium round of trade liberalisation talks in which US leadership would play a vital role, and from which New Zealand hoped to gain better access for agricultural exports.  Both were a disappointment. 

One of the key goals of the Ministry in the 1990s was “active pursuit of free trade linkages with the United States….”
  That goal was still valid in 2016.  To promote trade, tourism, and people-to-people contact honorary consuls were named in eight major US cities, where they assisted the Ministry of Foreign Affairs and Trade, New Zealand Trade and Enterprise (NZTE), and Tourism NZ in conducting promotional activities in their cities and the surrounding areas.  

Investment promotion was recognised as an adjunct to trade promotion and was included in the MFAT brief.  Diplomats helped make investment contacts in the United States and other countries, and MFAT produced a publication Invest in New Zealand – The Right Choice.  In the early 1990s investment councillors recruited from the financial world were attached to key embassies but in the late 1990s this policy was discontinued, as line staff were deemed capable of carrying out their functions.  

Other government departments influential in trade policy in the 2000s included the Ministry of Business, Innovation, and Employment, the Ministry of Primary Industries, the Treasury, the Reserve Bank, and the Customs Service.  These agencies to varying degrees administered:

· export promotion, including interest and exchange rate adjustments, subsidies, and industrial policies, 

· import management, including remedies to counter dumping, subsidies, and injurious surges, and 

· constraints imposed for health, safety, prophylactic, and conservation reasons, and observance of United Nations economic sanctions.  

None of the above trade constraint measures has been imposed on imports from the United States since World War II.  The discriminatory tariffs of the Imperial Preference agreements with Britain and the production and export subsidies that once attracted US criticism all but vanished after Britain entered the European Economic Community in 1973 and New Zealand responded by embarking upon trade diversification and economic liberalisation in the 1970s and 1980s.

At the commercial level New Zealand promotes trade and investment through New Zealand Trade and Enterprise (NZTE, formerly the New Zealand Trade Development Board, TRADENZ, and Trade Commissioner Service).  This semi-independent agency of over 600 trade specialists, 300 of whom work abroad, plus 200 private sector advisors, depends largely on Government to support its budget of $200 million, although it earns income also by providing agency, consultancy and information services to private manufacturers, traders and investors.
  NZTE maintains trade commissioners in Washington, New York and Los Angeles, funded and operating autonomously but in close proximity to diplomatic posts.  Recognising the linkage between trade and investment, NZTE has initiated a Special Investment Programme.  An agency similar in mode of operation and likewise devoted to raising foreign earnings, Tourism NZ (formerly the New Zealand Tourism Board), maintains an officer in Los Angeles.  

These three official and semi-official institutions of Government work closely with private-sector peak associations such as the NZ US Council (formerly New Zealand-United States Business Council), ExportNZ (formerly the New Zealand Export Bureau), BusinessNZ, and the NZ Importers Institute, and also with the American Chamber of Commerce and major firms engaged in NZ-US commerce.  The producer exporting companies, principally Fonterra (formerly the Dairy Board), are leading players in this regard, conducting their own trade promotion and, through wholly owned subsidiaries or commissioned agents, engaging in direct trade.  

US economic policy institutions

The United States Government promotes commerce with New Zealand through the Department of Commerce.  The Secretary of Commerce chairs an interagency committee including representatives from the departments of State, Treasury, Defense, Agriculture, Transportation, and Energy and ten specialised agencies to co-ordinate policy.  These institutions make available to US manufacturers, farmers, and traders opportunities for trade fairs and trade missions, counselling, technical advice, access assistance, loans, credit guarantee, and export subsidies.

Most visible in New Zealand was the Commerce Department’s Foreign Commercial Service, which posted an officer to the US Consulate-General in Auckland, the business centre of New Zealand, where he worked with a local assistant.  The US Ambassador and the Counsellor for Economic Affairs also assisted visiting officials from the Department of Commerce and the Office of the US Trade Representative, and co-operated with trade missions and Congressional delegations.  And they kept in touch with leaders of US enterprises and NZ enterprises doing substantial business with the United States, notably members of the American Chamber of Commerce in New Zealand.

But in contrast to the New Zealand Government, which has drastically reduced tariffs and non-tariff barriers to trade and investment, the United States has maintained policies whose consequences were to restrain imports.  These restraints have been particularly detrimental to New Zealand.  Of particular importance have been the initiatives of three US executive branch agencies devoted to regulation of trade, including imports from New Zealand.  These were the Office of the US Trade Representative, the International Trade Commission, and the Import Administration Bureau of the Department of Commerce.

     The office of the US Trade Representative (USTR), empowered by Congress but working in the executive branch, was required by law to identify trade practices abroad deemed unfair by the United States.  Through its annual reports and special “watch lists” it frequently cast New Zealand’s economic policies in a critical light.  Each year the New Zealand desk officer of the USTR, taking into account reports by other government agencies, information gathered by the US Embassy in Wellington, complaints by US interests and associations, and in-house research findings, drafted the New Zealand chapter.  As a courtesy, the draft’s contents were discussed informally with the New Zealand Embassy in Washington.  In 1999, for example, the National Trade Estimate Report on Foreign Trade Barriers admonished the New Zealand Government to:

· eliminate tariffs on US liqueurs, gin, and vodka, 

· avoid regulating genetically modified foods in ways that constitute barriers to trade, 

· lift restrictions on import of US poultry and salmon and sale of US trout, 

· rescind legislation allowing parallel importation of copyrighted goods, 

· restrict Telecom’s alleged predatory pricing in its rivalry with new US telecommunications service providers, 

· lift impediments to sale of US pharmaceuticals, 

· ease screening of investments, 

· eliminate statutory protection of agricultural producer organisations, 

· end statutory monopoly privileges for the export of dairy products, apples, pears, and kiwi fruit, and 

· break up vertical monopolies in electrical utilities.

     In recent years New Zealand officials have been able to correct misconceptions and put NZ trade policies into more favourable perspective.  As a result, the 1999 chapter was milder in its criticism than previous years’ chapters.  The New Zealand chapter was one of the shortest in the 1999 report, four pages compared with eight on Canada, 18 on Australia and China, 26 on the European Union, and 46 on Japan.  In 2016 the New Zealand chapter was shorter still, only three pages, mostly approving New Zealand’s import liberalisation initiatives.  It listed only four concerns:  

· certification constraints on imports of US turkey meat, 

· delay in acceding to the World Intellectual Property Organization Performance and Phonograms Treaty (which the NZ Government was already in the process of doing), 

· desirability of raising the threshold triggering OIO screening of US investments, and

· US pharmaceutical firms’ concerns about PHARMAC’s alleged lack of transparency, timeliness, funding predictability, and new product reimbursement.

A comparison of the 1999 list to the 2016 list, and New Zealand’s absence from the USTR’s Special 301 Report
 and also the Pharmaceutical Research and Manufacturers of America (PhRMA) Special 301 submission
 on inadequate safeguards for US intellectual property and copyright, suggests that NZ trade and economic policies present relatively few obstacles to US fair trade objectives. (See Chapter 12.)

Congress and constraints on NZ trade

The US Congress, comprised of 100 elected Senators and 435 elected Representatives, has always been sensitive to lobbying by US producers.  Throughout much of US history Congress has legislated tariffs, and more recently in providing non-tariff relief from import competition.  In the late 1970s and early 1980s the legislators were on the verge of passing legislation restricting the import of casein from New Zealand.  Energetic representations by the NZ Dairy Board with the background assistance of the New Zealand Embassy, mainly to inform legislators that casein did not compete with US skim milk powder, narrowly averted US import restraints.

In another adverse action Congress, responding to a structural decline of profitability of ranching, and to lobbying by the US beef industry for an apparently quick remedy, in 1964 passed the Meat Import Act and tightened it in 1979.  This act obliged New Zealand (and Australia and Argentina) for the next four decades to hold back beef and veal exports to quantities specified annually by the US Department of Agriculture, which in turn were keyed to expected shortfalls of US production.  In years of little or no US shortfall, New Zealand was obliged to enter into voluntary export restraint agreements.  Failure to do so would have provoked the U S Government to impose quotas, which would have been hard to remove in subsequent years even when the shortfall was large and US market demand for imports of beef high.  

New Zealand submitted to the lesser of evils, and entered into voluntary export restraint agreements when requested by US authorities.  This practice harmonised supply with demand and smoothed price fluctuations in the United States market.  But it was disruptive to the New Zealand beef industry, for it made overseas demand unpredictable and investment planning difficult.  For example, New Zealand’s 1992 quota was 206,000 tonnes; in 1993 the quota was cut to 192,776 tonnes, and in 1994 it was reduced further to 184,400 tonnes, a total reduction of over 10 percent.  The NZ Meat Board attempted to divert the exports to other markets in Asia and Canada, some of which was re-exported to the United States.  The US beef industry lobbied the Department of Agriculture to include any beef imported from Canada in the calculations of shortfall, threatening further to reduce New Zealand’s allocation.  New Zealand farmers and meat companies resigned themselves to a multi-million dollar drop of revenue as a result of lost sales and depressed domestic prices.
   

In some years New Zealand had a surplus of stock, and in others it could not meet US demand.  The Meat Import Act and the policy it prescribed remained an irritant for decades.  It was partially resolved by the GATT Uruguay Round Agreement.  In 1994 the United States agreed to phase out the Meat Import Act by 2009.  It was replaced by a bound tariff rate quota regime, in which tariffs could be lowered unilaterally when demand and prices are high, but not raised again.  Even though it allowed the setting of high tariffs initially, this regime “ratcheted” tariffs downwards over time, giving New Zealand beef and sheep meats progressively less costly access to the US market, stabilising export volumes, and making production management more efficient.  The United States offered a tariff rate quota of 213,402 tonnes in 2014 but exports certified by the NZ Meat Board stayed below the quota and thus enjoyed the reduced tariff rate.
  Sheepmeats remained subject to a single tariff. Both the beef and sheepmeat tariffs were scheduled to be reduced to zero upon implementation of the TPP Agreement.  In 2015 New Zealand exported meat products valued at $6,680 million to the United States, reflecting eased access.
  Nevertheless the tariff rate quota and the escape clause (surge protection) constraints remained, illustrating the need for constant attention by NZ officials and traders to United States trade laws, institutions, and politics.

A history of multilateral economic co-operation and controversy

American initiatives at the end of World War II to create new international economic institutions to liberalise trade posed a dilemma to New Zealand leaders. 

New Zealand’s attitude to closer economic relations with the United States was one of caution, in sharp comparison to the enthusiasm with which co-operation with Britain was endorsed…. American initiatives were greeted sceptically, and set against the lack of progress in securing access to the American market, and America’s hard bargaining with Britain over financial aid.

Cabinet ministers such as Peter Fraser and Walter Nash, and senior officials who had been engaged in international affairs throughout the War, were keen to join the new economic institutions in the late 1940s.  Parochial members of Parliament, farmer leaders, and free-credit adherents were not enthusiastic.  National Party leaders, in opposition, and also traditionally Anglophile, were especially sceptical.  Critics spoke of US capitalist domination, the New York stock market’s boom-and-crash unpredictability, loss of control over exchange rates and credit, and erosion of the special relationship with Britain.  

The United States offered to negotiate lower tariffs through the GATT, but also criticised Imperial Preference, import licensing, subsidies, and state ownership, all of which New Zealand regarded as essential to maintain full employment.  Britain, although committed to economic collaboration with the United States, reassured New Zealand that Imperial Preference and bulk purchasing would continue for the time being, and urged it to join the Bretton Woods institutions. However, New Zealand demurred for over a decade, joining the World Bank and the IMF only in 1961.

     At the GATT negotiations even New Zealand’s internationalists such as Nash found the American draft charter for a new International Trade Organization “remarkably one-sided” and “exceedingly defective”.
  It banned quotas and import licenses, on which New Zealand relied, and also permitted US import restrictions on agricultural goods, which discriminated against New Zealand in favour of US farmers.  Article 33 allowed either free trade or (as a concession to the Soviet Union) state monopoly trading, but not mixed trading, which characterised New Zealand practice.  Nash offered an amendment to include control of trade by methods other than state monopoly.  It found favour among the less developed country delegates and Nash was elected chairman of the sub-committee on state trading.  

The US delegate attacked New Zealand’s amendment as “a sanctification of autarchy, an incitement to economic warfare”, warned it would destroy the structure of the charter, and successfully moved a contrary amendment.  Nevertheless New Zealand indirectly gained approval of mixed trading.  With the support of Australia and the underdeveloped country delegates, and in the face of opposition by the United States and Great Britain, Nash succeeded in weakening Article 20, which prohibited quotas, by providing for exceptions to protect balances of payments.

     The US delegation also advocated an end to investment controls.  Nash rejected the proposal, arguing: 

There can be no question of admitting equality of investment opportunity….The whole of the proposed American amendment is a threat to the economic and political sovereignty of countries which might be penetrated by the capital of creditor nations [and] has the appearance of serving the expansionist aims of economic imperialism.

The conference concluded with a charter that was still unsatisfactory but, barely, acceptable.  New Zealand leaders took the view that, as in the case of the UN Charter with its veto, it was better to participate in an imperfect organisation than remain outside, without a voice.  They reluctantly decided to approve the ITO draft charter.  But subsequently, vociferous opposition in the US Senate and among political conservatives led President Truman to withdraw US support, and the ITO proposal stalled and then died.  The ITO was never put to a test in New Zealand, a test it might not have passed.

The international economic policy debate between the internationalists and the Imperialists continued throughout the late 1940s and early 1950s.  The National Party adopted a more internationalist posture when it won power in 1949.  Its leaders supported participation in the international economic institutions but because of domestic opposition did not join the IMF until 1961.  The Korean War beginning in 1950 raised prices and stimulated demand by the United States (and later Japan) for New Zealand’s agricultural produce and wool, and this export income windfall eased doubts about international economic co-operation in general and the US market in particular.  

The US Defense Production Act, which permitted exclusion of imports such as New Zealand butter in the early 1950s, contravened GATT rules.  In 1955 the United States persuaded the GATT to grant a waiver that allowed restriction of agricultural imports; the waiver persisted until 1994 and legitimised intermittent US barriers to NZ products.
  But this irritant did not reverse the new trend toward NZ-US economic co-operation, which was stimulated by changes in Europe.  

Bulk purchasing by Britain terminated in 1954, Imperial Preference slowly gave way to non-discriminatory GATT tariff rules, and Britain in 1961 made its first bid to join the European Economic Community, foreshadowing the end of easy access for New Zealand’s lamb, butter, and cheese.  Exports to Britain fell from 90 percent of the total in 1940 to 66 percent in 1950, 53 percent in 1960, and 36 percent in 1970.  In contrast, exports to the United States rose from 3 percent in 1940 to 10 percent in 1950.  The proportion continued to rise, to 13 percent in 1960 and 16 percent in 1970.
   

Walter Nash, an early supporter of the International Monetary Fund, did not press for IMF membership when he served as Prime Minister 1958-1960.  It was the National Party in Government that in 1961 finally led New Zealand into the IMF and the World Bank and restoring harmony with the United States in those institutions.  As summed up by historian Keith Sinclair, albeit extravagantly, it was ironic that: 

Nash found himself leading the serried ranks of anti-American leftists, anti-American funny-money men, Social Creditites, and economic troglodytes in general.

Nevertheless Labour accepted economic internationalism when its turn in Government came in the early 1970s, and full participation in international economic bodies, and regional bodies such as the Asian Development Bank, became bipartisan policy in New Zealand.  Britain’s entry into the EEC in 1973 and the consequent need to diversify markets led New Zealand increasingly to adopt a free trade posture.  Negotiation of a free trade agreement (Closer Economic Relations or CER) with Australia was completed in 1983,
 and Labour’s liberalisation, deregulation, and privatisation reforms followed in the period 1985-1990.  Thereafter New Zealand negotiated bilateral and regional free trade agreements (FTAs) with Singapore, Chile, Brunei, Malaysia, Thailand, China, Hong Kong, Taiwan, and South Korea and with the ASEAN grouping.  Requests to initiate FTA negotiations with the United States were politely fended off by Washington until 2009 when President Obama decided to join talks that later became the TransPacific Partnership (TPP), linking New Zealand and the United States with each other and with ten other Asia-Pacific economies. 

In summary, in contrast to disagreement in the 1950s, New Zealand in the 1980s found itself increasingly working alongside the United States on initiatives to free international markets.  Both governments supported pressure on the European Union and Japan to reduce barriers to agricultural imports and lower subsidies to their farmers.  Both governments participated vigorously in the Uruguay Round of the GATT from 1986 and supported the establishment of the World Trade Organization (WTO) in 1994.  The United States backed New Zealand’s successful candidate Mike Moore for Director General of the WTO in 1999, and Trade Minister Tim Groser’s unsuccessful candidacy in 2013, not least because New Zealand exemplified the free market policies that the United States wished to promote.  However, the period was not entirely free from bilateral trade disagreements, one of which is reviewed below.

The GATT Subsidies Code dispute

In 1979 the GATT members drafted and offered for signature a Subsidies Code.  The initiative was led by the United States in an effort to induce protectionist governments, particularly in Europe and East Asia, to reduce export subsidies.  The United States offered an incentive: imports from countries that had signed the Subsidies Code would get the benefit of an injury test.  Such imports if investigated by the US Department of Commerce for alleged subsidy would not attract punitive taxes (called countervailing duties) unless their entry was proved to cause substantial material injury to US producers.  If injury were found to be negligible, the import would escape countervailing duties.  Injury was to be ascertained by the US International Trade Commission, an independent administrative tribunal based in Washington DC.  


The New Zealand Government at this time subsidised exports, and intended to continue doing so.  The Deputy Secretary of Overseas Trade at the time characterised the subsidies as:

an integral part of our general economic, and perhaps even more so political, policy and [the Government] had no intention of removing them in the foreseeable future.

New Zealand diplomats in Washington learned that NZ steel exports were likely to be targeted by US steel producers for investigation by Commerce.  Because subsidy was a fact, the outcome would be a countervailing duty that would reduce the competitiveness of NZ steel in the US market.  But the exports were negligible in volume, and an injury test would likely show negligible material injury to the giant US industry, allowing NZ steel to escape countervailing duties.  Diplomats warned also that New Zealand’s subsidised lamb cuts and livestock identification eartags were vulnerable to a US challenge.

     The Government now faced the following dilemma:  

· To avoid countervailing duties and remain attractive exports to the United States, New Zealand exports had to gain the benefit of the US injury test, but…

· To qualify for the US injury test, the New Zealand Government had to sign the GATT Subsidies Code, but…  

· The Subsidies Code would outlaw an array of export subsidies that stimulated exports to the United States, and elsewhere.

Furthermore, the Government regarded the subsidies as essential to maintaining economic equilibrium and fulfilling election promises.  Resolving this dilemma engaged NZ trade officials with their US counterparts for nearly two years, from 1979 to 1981.

New Zealand officials first proposed to sign the Code but to attach a reservation exempting New Zealand subsidies on grounds of unique vulnerability and the exceptional status of agriculture in the GATT.  Two reservations, one blanket, one limited, were drafted and shown to US officials.  Both were rejected.  New Zealand officials, following an Australian precedent, then proposed signing the Subsidies Code and simultaneously issuing an interpretative statement.  

When consulted, US officials responded that unless the statement included a commitment to phase out export subsidies, the United States would not consider New Zealand eligible for the injury test.  The United States was engaged in informal negotiations with a number of developing countries, and in an emerging dispute with India, on this issue, and did not want to concede to New Zealand any dispensation that might be seized upon by other states as a precedent for continuing subsidies.

New Zealand officials then suggested to the Cabinet Economic Committee that they probe the US position in two phases.  First, they would offer not to increase subsidies and, if that failed, second they would offer to reduce subsidies but without specifying a time frame.  The first-phase proposal was duly put to Washington in September 1980 but weeks passed without an answer.  The Presidential election in November and the forthcoming change of Administration further delayed a US response. 

Meanwhile the US Department of Commerce had ruled that NZ livestock identification eartags were subsidised, and the International Trade Commission had ruled that their importation injured US producers.  Further, the National Wool Growers Association began preparing a countervailing duty petition against NZ lamb.  Officials feared a lamb petition would encourage US beef and dairy producers to file similar petitions.  To forestall the lamb petition, and deter others, assumed a high priority.

New Zealand’s fourth try took the form of a draft Letter of Exchange in March 1981.  This letter reiterated the September 1980 letter but noted also that subsidies were due to expire in 1985, hinting that they could then be reassessed.  US officials replied noncommittally, implying they needed more concrete evidence that New Zealand would end subsidies.  

Officials then got authorisation from Cabinet for a fifth proposal.  New Zealand would offer to terminate subsidies in 1985 but keep open the option to extend them if compelled by political and economic circumstances.  This roundabout formula was imposed on officials by National Party leaders who wished to appear in the eyes of their farmer-constituents to be willing to continue subsidies.  For similar reasons, no public announcements were to be made.  The objective was to get the injury test immediately and thus deflect the National Wool Growers’ petition and deter other petitions.

On this basis, officials of the two governments commenced negotiations in July 1981.  It soon became apparent that the officials had a common problem: reluctance by their political masters to make concessions.  In New Zealand it was election year, and National, the party usually backed by farmers, was anxious not to be seen to renege on promises of subsidies.  The US Congress on its side had made its ratification of the 1979 GATT conditional on the President’s pledge to eliminate subsidies among America’s trade partners.  The United States was still facing a serious dispute with India and could not make an exception for New Zealand without opening the door to further exceptions.  However, the US negotiators privately indicated that they appreciated New Zealand’s difficult political situation, and the two delegations set to work to find a solution.

New Zealand officials called attention to Article 9, paragraph e, footnote 2, an obscure clause allowing qualifying subsidies to continue if they were brought into conformity with the Subsidies Code “within a reasonable period of time”.  US negotiators opined that New Zealand’s subsidies would qualify, and efforts focused on defining the exact meaning of “a reasonable period of time”.  The date 31 March 1985, when the subsidies were due for renewal, was chosen for the termination date of NZ subsidies.

Cabinet Economic Committee received the officials’ draft agreement with disquiet that: 

reflected not simply a wish to avoid “unwelcome tidings” in an election year.  Rather, in a pre-election atmosphere that was already felt to be “highly charged and uncertain”, ministers feared that an announcement as grave as eliminating current export incentives by 1985 would have a “devastating effect on the confidence of exporters unless it were properly prepared for”.

Cabinet reluctantly agreed to the draft agreement.  But in the subsequent Letters of Exchange the termination date of 31 March 1985 was not spelled out.  The operative clause stated more indirectly:

New Zealand undertakes to examine methods of bringing these [subsidy] schemes into conformity with the Code within a reasonable period of time.

As well, a clause was included conceding:

the right of the United States Government to terminate such application [the injury test] if New Zealand is not in a position to fulfil this undertaking….

These carefully crafted phrases allowed the NZ government to soften its announcement to producers and political constituents, and kept open the option of continuing certain subsidies at the cost of foregoing the injury test.  US negotiators interpreted the roundabout phrasing as satisfying their political requirements.  Creative ambiguity, or more bluntly vagueness, allowed each side to take what it wished from the Letters of Exchange.

Consequently, on 15 September 1981 New Zealand signed the GATT Subsidies Code.  Subsequently the National Wool Growers Association withdrew its petition.  However, for political reasons the NZ Government failed to meet the 1985 deadline, and continued some subsidies until 1990.  Consequently the United States, when the deadline passed, withdrew New Zealand’s eligibility for the injury test.  In the following years US producers brought five countervailing duty actions against New Zealand products, and the US Department of Commerce and US Customs Service imposed countervailing duties on those products. 

Speculation that New Zealand’s ban of nuclear-weapons-capable US warships hastened the imposition by the United States of these duties in 1985 was discounted by former Deputy US Trade Representative Michael Smith in an interview in 1992.
  It was consistent with declared US policy on the ANZUS dispute that economic relations were kept separate from defence relations.  New Zealand had clearly broken the agreement made in the 1981 Letters of Exchange to stop subsidies in 1985, and paid the price when it continued those subsidies.  

In 1990, when the last subsidy expired, the United States restored New Zealand’s eligibility for the injury test, promptly, fully and without rancour.  However, some NZ officials still believe that the promptness with which the United States withdrew eligibility for the injury test was indirectly stimulated by New Zealand’s nuclear ship visit ban.

APEC collaboration

The hosting by New Zealand in 1999 of the leaders’ meeting of the Asia Pacific Economic Co-operation (APEC) provided another opportunity for bilateral co-operation in a multilateral context.  APEC’s 21 member countries accounted for 70 percent of the world’s trade.  APEC’s avowed goal was to liberalise trade and investment among its members in a voluntary and non-discriminatory manner, so that no barriers would exist after 2010 in developed members and after 2020 in lesser-developed members.  New Zealand and the United States, both agricultural exporters, hoped APEC would encourage the East Asian economies to open their agricultural markets.  They shared a further objective, to kick-start a new WTO round of negotiation that would further curb European subsidies and trade barriers.  These aspirations were disappointed.  APEC stalled and member governments began negotiating less ambitious regional and bilateral free trade agreements.  Nevertheless APEC remains a useful subsidiary forum at which New Zealand and US leaders and officials can put forward regional trade liberalisation aims, propose standards, encourage and assist poorer members, and avert overt disputes.  In 2016 APEC’s secretariat, which provided coordination, technical and advisory support to members and oversaw more than 250 APEC-funded projects,  was headed by the former Governor of the NZ Reserve Bank, Alan Bollard.

The WTO and the Doha Round  

The APEC meeting in September 1999 came to be seen as a warm-up for the meeting of WTO ministers in Seattle in December.  The New Zealand Government set up a ministerial committee headed by the Prime Minister, created a special division and a task force in the Ministry of Foreign Affairs and Trade, and budgeted $44 million for the meeting.  The United States sent a senior delegation headed by the President and his US Trade Representative, the secretaries of State and Commerce, the heads of the National Security Council and Economic Policy Council and twenty senior officials.  The APEC leaders meeting was preceded by numerous officials and ministers meetings and paralleled by bilateral and trilateral consultations.  A special non-APEC meeting of foreign ministers on the East Timor crisis was also held.

During the APEC sessions in Auckland the delegations were divided in their approach to the next WTO round.  New Zealand favoured the so-called “single undertaking” approach.  This would put all disputes onto the negotiating table simultaneously, allowing comprehensive trade-offs during the negotiations and comprehensive disciplines upon agreement.  The United States, in contrast, favoured the so-called “early harvest” approach, in which only specific sectors already under negotiation and near to agreement, such as fish and forest products tariff reduction or liberalisation of electronic commerce, would be included on the agenda for the next WTO round.  This would assure speedy conclusion and implementation even before the next WTO round was complete, expected to be in 2003. 

New Zealand and its fellow Cairns Group partners (Australia and Southeast Asian and South American agricultural exporters) demurred from the American approach, anxious lest the United States gain its sectoral objectives early, lose interest in a comprehensive agreement, and evade disciplines on its dairy and grain subsidies.  Japan was lukewarm toward the “early harvest” because Japan would then be subjected to extraordinary pressure from the United States to reduce barriers to fish and forestry products.  China’s trade officials were sceptical, not least because they was already making concessions to persuade the United States to stop blocking China’s entry into the WTO, and did not wish to make more concessions without US reciprocation.

New Zealand’s Minister for International Trade Lockwood Smith then called two special meetings of trade ministers, not including officials.  After seven hours of hard talking the ministers hammered out a compromise.  The resulting artful compromise was announced by New Zealand’s Prime Minister Jenny Shipley at the conclusion of the summit meeting on 13 September 1999: 

We agree the [next WTO] round should have a balanced and sufficiently broad-based agenda and be concluded within three years as a single package which does not preclude the possibility of early provisional results.

This formulation allowed consenting parties to implement sectoral arrangements as early as they wished (“early provisional results”), but they would become institutionalised only upon final agreement to the WTO round’s overall agenda.  Failure to reach overall agreement would potentially nullify the interim arrangements, so all parties, even those gaining satisfaction in the interim, were obliged to work through to the end.  But those who wished could continue the interim arrangements indefinitely.

While the wording was tortuous, the formulation succeeded in averting deadlock and allowed the delegations to proceed to the Seattle WTO meeting with a semblance of consensus.  New Zealand played its role as host skilfully, effecting this and other compromises between the Asian delegations and the United States.  Its delegation was praised, not least by President Clinton, for constructive chairing and effective behind-the-scenes negotiating.  And New Zealand was able to secure an APEC commitment to end agricultural subsidies.  

But the potential for disagreements with the United States persisted.  US Trade Representative Charlene Barshefsky indicated that the United States had not abandoned its “early harvest” approach, and would not agree to a comprehensive agenda until it saw which sectors were included.  It wished to be assured any sectors included were “ripe” enough to be concluded within the three-year timeframe.
  On other issues such as avoiding trade-and-labour and trade-and-environment linkages, discussion of biotechnology, electronic commerce, and investment liberalisation, the New Zealand and United States governments agreed.  

While the December 1999 Seattle WTO meeting ended without an agreement on a further round, sectoral multilateral trade talks resumed in Geneva in early 2000, and New Zealand continued its bilateral contacts with the United States on outstanding trade issues.  New Zealand continued its strategy of building and maintaining broad consensus with the United States on liberalisation while pursuing specific objectives, particularly unimpeded access to the US market, bilaterally as well as multilaterally. Negotiations continued but stalled, notably at Cancun meeting in 2003, and by 2016 the Doha Development Round was declared all but dead.  Parties such as New Zealand and the United States had already undertaken bilateral and plurilateral trade liberalisation negotiations, with some success.

The TransPacific Partnership and the United States

New Zealand’s aspirations for a bilateral free trade agreement with the United States, first enunciated in 1994, for years remained unfulfilled.
  Prospects of a free trade agreement were given a boost by President Clinton when he visited New Zealand in September 1999.  Clinton expressed interest in a five-way agreement taking in New Zealand, Australia, Singapore, Chile, and the United States, dubbed Pacific Five or P-5.  

     By 2000 the outlook for rapid consummation of a free trade agreement dimmed for three reasons.  First, Congress in November 1997 had refused to give President Clinton “fast track” authority.  This would have allowed the President to negotiate trade agreements and bring them back to Congress for a tidy yes-or-no vote, without amendments.  Without fast track, US trade officials warned, protectionist members of Congress would pick apart and amend to death any opening of trade doors to foreign competitors. 

Second, as President Clinton entered his final year in office, he husbanded his diminishing authority to deal with big issues such as launching a new WTO round and gaining approval for WTO membership for China, more pressing than a free trade agreement with four small trade partners.  The anticipated WTO Millennium Round, if successful, would have reduced trade barriers and subsidies world-wide and make regional free trade agreements such as P-5 redundant, so a wait and see posture was rational.

Third, neither Al Gore nor George W. Bush, the two leading candidates to replace Clinton, championed free trade in their campaigns, for it was not popular with either Congress or the public.  The public protests and failure of consensus at the Seattle WTO ministerial meeting in late 1999 signalled a loss of momentum for trade liberalisation generally in 2000. Despite some hopeful logic that organising a P-5 would be a constructive interim measure until the next WTO round was launched, most agreed that the consequence for New Zealand, as one headline put it, was that “Seattle Kills P-5 Pact”.
  It was against this background that NZ and US business leaders founded the NZ US Council in 2005 to encourage negotiation of a NZ-US free trade agreement.  
     Coincidentally, Congressional opinion was already shifting.
  Furthermore, after the September 2003 attacks President Bush came to appreciate the geostrategic value of negotiating free trade agreements to bolster alliances and partnerships.
  In 2008 he announced that the United States would join the finance and investment augmentation talks of the Trans-Pacific Strategic Economic Partnership or P-4, a plurilateral initiative led by New Zealand that included Singapore, Brunei, and Chile which had come into effect in 2006.  Bush persuaded Australia, Peru, and Vietnam also to join the talks, and later President Obama encouraged Malaysia, Canada, Mexico and finally Japan to enter negotiations for what became known as the TransPacific Partnership or TPP, representing 36 percent of global GDP and 812 million consumers.  New Zealand served as the secretariat of the twelve-party talks that spanned 19 formal rounds and numerous officials’ consultations over seven years.  The TTP Agreement was finally signed in Auckland on 4 February 2016.  It is to come into effect only upon passage of implementing legislation and ratification by its parties. 

     The TPP Agreement proved controversial among NZ anti-globalisation groups, some of whom regarded it as an instrument to advance US corporate interests.  Critics in the Labour, Green and New Zealand First parties, and in public protest groups, focussed particularly on the extension of copyright, which they alleged would entail costs to NZ consumers and the medicine provider agency PHARMAC, and on Investor State Dispute Settlement provisions which they feared would permit foreign corporations to sue the NZ Government.
  

     The Agreement was defended by the National Party-led Government, and by producer associations, which argued that its implementation would boost New Zealand’s GDP by $2.7 billion or 1 percent by 2030 by providing better access to partners’ markets, particularly those of the United States, Japan, and Vietnam, and make New Zealand a more attractive venue for foreign investments.
  The Agreement promised liberalised access and tariff elimination, albeit after protracted phase-in periods.  Annual savings for dairy products were estimated at $96 million, for meat products at $84 million, for horticulture at $34 million and for wine at $16 million.
   NZ meat exports were to gain free access when the TTP Agreement eliminates the vestiges of the US Meat Import Act and its tariff quota.   

Conclusion

The protracted NZ-US negotiation on the GATT Subsidies Code in the 1980s foreshadowed the strenuous negotiations over US barriers to NZ lamb, dairy products, and kiwifruit, and differences over intellectual property protection, of the 1990s and 2000s.  These issues are reviewed in Chapter 10, 11, and 12.  The faltering of the Multilateral Agreement on Investment, the stalling of the WTO Doha round, the failure until 2008 by New Zealand to persuade the United States to negotiate a bilateral free trade agreement, and the surges of protectionist sentiment arising out of the US political process also showed that diligent NZ economic diplomacy did not always produce success.  

But the evidence of this chapter points to broad complementarity of economic interests and compatibility of modes of exchange with the United States.  As verified by statistics above, NZ-US trade, investment, and tourism continued to grow throughout the 1990s and 2000s, albeit with fluctuations, indicating that disagreements between the two governments over access and privileges did not have severe consequences.  Despite ongoing trade and defence disagreements, the two governments recognised the harmony of their economic policy principles, as summarised in the 1992 Framework Agreement on Consultations on Trade and Investment.   

Convergence in the GATT and the WTO, and a good working relationship during the APEC meeting in Auckland at the end of the decade, were further indicators that differences of bilateral policy and style could be transcended by pragmatic international economic diplomacy.  GATT Uruguay Round disciplines, when they came fully into effect, ameliorated bilateral disputes such as the one over the US counter-cyclical beef quota, and moved others into WTO disputes resolutions proceedings, such as the US lamb tariff dispute with New Zealand and Australia discussed below.  New Zealand and the United States also converged on trade and investment liberalisation standards that were subsequently incorporated in the TTP Agreement signed in 2016.

Trade in most items continued normally, and still do.  While policy differences may arise such as US opposition to the Asian Infrastructure Investment Bank which New Zealand joined in 2015, some may escalate into disputes, such as US antidumping, copyright, and pharmaceutical protection policies and New Zealand antipathy towards US genetically modified foods and hormone-fed beef, they are capable of sensible management.  The prognosis for NZ-US trade and investment relations, and for co-operation in international economic institutions, is favourable.

ENDNOTES

10

Lamb and Dairy Disputes

N

ew Zealand is widely known for its vast population of sheep, which peaked at over 70 million in 1982.  A century previously the advent of economical refrigerated shipping enabled the country to export frozen lamb carcasses to Britain on a scale sufficient to make New Zealanders one of the world’s most prosperous peoples, even without significant industrialisation.  Lamb, mutton, and wool exports have been overtaken in value by dairy and beef exports but remained a vital component of overseas earnings.  New Zealand is currently the world’s principal exporter of sheepmeats and wool, followed by Australia.  While the industry has modernised in husbandry, management, packaging, and marketing, it faces changing tastes, declining prices, shrinking markets, and aggressive competition.

Exports of lamb to the United States have been modest but of growing importance to New Zealand, especially after Britain joined the European Economic Community (EEC) and was obliged to restrict and tax NZ lamb imports.  Just as NZ lamb sent to Britain encountered opposition by French farmers, NZ lamb sent to the United States triggered objections from sheep farmers of the Rocky Mountain states.  The result was on-going tension between US producers and NZ exporters that on three occasions flared into disputes that engaged the two governments’ attention.

The 1969 lamb quota dispute

One such dispute erupted in 1969.
  It was precipitated by Senator Bennett of Utah, who proposed legislation to impose quotas on imports of lamb.  This was approved by the Senate Finance Committee and put on the agenda for Senate debate.  Senator Hruska of Nebraska proposed an alternative scheme, to bring lamb under the Meat Import Act where it would be subject to annual counter-cyclical voluntary restraint agreements (described in Chapter 8 above).  

The US agent of the NZ Meat Board, which managed the imports of NZ lamb, alerted the New Zealand Embassy in Washington, which in turn alerted the Government in Wellington.  After conferring with the Cabinet, Prime Minister Keith Holyoake took the unusual step of writing directly to President Richard Nixon in June 1969.  Holyoake in effect asked Nixon to use his influence to discourage legislators from advancing the two bills and, if one or the other passed, to veto it.  His arguments were three: 

· opposition to quotas was a “talisman” of the Nixon Administration’s commitment to free trade, 

· quotas would damage New Zealand’s economy and lessen New Zealand’s ability to work with the United States in regional security arrangements such as ANZUS and SEATO and in Vietnam, and 

· quotas would “result in irreparable damage to the United States-New Zealand relationship”.

The New Zealand Embassy in Washington then sent copies of Holyoake’s letter to all 100 Senators and provided more detailed information to free-trade Senators such as Jacob Javits and J. William Fulbright to encourage them to oppose Bennett’s quota bill.  Ambassador Frank Corner called on US Secretary of Agriculture Hardin to register objections in person.  New Zealand’s message was sympathetically received by US officials.  Hardin publicly expressed doubt that the proposed legislation would solve the problems of the US lamb industry.  Subsequently Nixon replied to Holyoake.  Without mentioning the specific issue, he affirmed his commitment to freer trade and his opposition to new restrictions, and he indicated he had made this view known to US legislators.  

NZ Members of Parliament Leslie Munro and Martyn Finlay recommended hiring a professional lobbyist to protect trade interests, as Australia had done.  Holyoake agreed to give the matter consideration but pointed out that the Meat Board and the Embassy were already active in lobbying, and that negotiations were under way to set up machinery for regular consultations between the two governments on trade and other issues.  Visits by Holyoake and Minister of Finance Robert Muldoon to Washington, and by US Secretary of State William Rogers to Wellington, produced further opportunities to put New Zealand’s case to US leaders and officials.  

The Bennett Lamb Import Quota bill did not advance and subsequently died when the Senate adjourned.  The Hruska proposal likewise died.  Opposition by Nixon administration officials and free-trade legislators is given more credit than New Zealand’s lobbying initiatives for this result.  Whether the appeal by New Zealand to the ANZUS alliance relationship was influential remains a matter for debate.
  In any event, the episode did alert US officials to NZ interests, and NZ officials to the need to respond nimbly to trade challenges in the politically charged atmosphere of Washington.  It also stimulated regular consultations between the two governments to resolve disagreements before they became disputes.  These were formalised in 1992 in the Framework Agreement on Consultations on Trade and Investment.  

The 1980-88 lamb subsidy dispute

As described in the previous chapter, the National Wool Growers Association in 1980 filed a petition with the US International Trade Commission (“ITC”) charging that New Zealand lamb was subsidised.  After the ITC made a preliminary determination that there was “a reasonable indication of injury” to the US industry, the New Zealand Meat Producers Board negotiated a settlement with the National Wool Growers Association, which then withdrew its petition.  In return, the Meat Board agreed to a joint promotion program with the US and Australian industries.  However, the good will was short lived and in 1985 the National Wool Growers refiled, only to be rebuffed when the ITC now found that there was “no reasonable indication of injury” and terminated the case.  However, shortly after the case was terminated, the NZ Government’s continued use of subsidies resulted in its loss of status under the Subsidies Agreement.  In turn this meant that the New Zealand lamb industry lost its right to an injury test in a CVD case, giving the US industry a free pass to an affirmative CVD finding.  Consequently, the National Wool Growers filed a case for the third time, which this time led to a NZ 36 cents per pound duty being imposed by the US Department of Commerce.  The duty was revoked in 1993 following three consecutive yearly reviews finding no or de minimis subsidies.
  

In spite of this, lamb sales continued strongly.  New Zealand supplied about 85 percent of lamb imported into the United States, valued at nearly $100 million per year.  However, this market predominance attracted adverse attention from US lamb growers and their political representatives, who alleged imports had captured 10 percent of the American market and threatened to grow exponentially.  In 1987 Senator Baucus from Montana prepared an amendment to the Omnibus Trade Bill to include lamb in the Meat Import Act and, as an interim measure, to cut lamb imports by 25 percent.  His House of Representatives counterparts prepared and passed a parallel bill.  There was no evidence that the nuclear-ship-visit controversy was behind the legislators’ initiatives; rather, the bills were resurrections of bills that had failed in previous years.  And they applied also to lamb from Australia, a country that welcomed US warships.

Overseas Trade Minister Mike Moore travelled to Washington to consult with US Secretary of Agriculture Lyng and US Trade Representative Yeutter.  He found both were opposed to the bills.  They agreed that the US lamb industry was under pressure, not from imports but from changing consumption patterns resulting from rising affluence.  The NZ Meat Board’s lawyer in Washington, Ed Farrell, pointed out that imports of lamb were decreasing anyway as US consumption of lamb declined, and that imports were much less than the 10 percent of the market alleged by opponents.  Farrell, Moore, and the NZ Embassy in Washington disseminated statements and background information to legislators and consumer associations.  In early 1988 the crisis passed as trade-offs between the Executive and the two houses of Congress eliminated the lamb quota bills.  

Subsequent imposition by the US Department of Agriculture of severe quarantine standards on imports of live lambs from New Zealand was attributed to pressure from US farmer lobbies who feared that foreign competition would depress prices.
  Appeals by New Zealand on scientific and economic grounds succeeded in easing the constraints on imports.  Soon thereafter New Zealand’s export and fertiliser subsidies expired, the US Commerce Department lifted the countervailing duties, and by 1990 the charge of unfair trading became unsustainable.  NZ lamb exports to the United States enjoyed a decade of relative freedom from political intervention, and grew steadily.

The 1998-99 lamb tariff dispute

By 1998 lamb from New Zealand and Australia had captured one-third of the US market and promised to rise further.  New Zealand exports were valued at $134 million, with potential for growth. (See Table 10.1)  The American Sheep Industry Association, its 75,000 members unable to prevail in the market, turned to the Federal Government for assistance.  It filed a petition with the International Trade Commission, alleging injury as a result of a surge of imports, and appealed for four years of temporary relief.  This procedure was provided for in the GATT regulations and in US law, specifically Section 201 of the 1974 Trade Act.  It was called the escape clause because it allowed a government to escape temporarily from prior agreements to reduce tariffs and other barriers to imports.

Table 10.1

Rise of NZ Lamb Exports to the United States

Year

  000 kg

1992   6,633

1993   7,336

1994   6,468

1995   9,565

1996 11,092

1997 13,834

1998 18,129


The Meat Industry Association and Meat New Zealand (the marketing body, formerly the NZ Meat Board) turned again to Ed Farrell in Washington.  Farrell assembled a team of lawyers and trade specialists from the firm Economic Consulting Services to rebut the US association’s case.  They argued that the US industry’s hardships were not caused by imports but by structural trends in the market.  The NZ Embassy submitted an information paper providing evidence that: 

· the NZ lamb industry enjoyed no state subsidies or other state assistance, 

· the sheep population had declined to 44 million, 

· sales to the United States were less than 5 percent of world-wide sales, and 
· exports were not frozen carcasses but processed and chilled cuts.
  
Therefore New Zealand was a fair trader and was not dumping surplus bulk sheepmeat into the US market but was simply responding to consumer demand.

     Notwithstanding these submissions, the ITC on 9 February 1999 issued a determination of threat of injury to domestic producers.  It then scheduled a hearing prior to recommending tariffs, quotas, or other relief measures to the President.  New Zealand and Australian trade ministers then joined the fray, pledging political support to their lamb industries and hinting they might join forces to oppose US restrictions.   International Trade Minister Lockwood Smith was able to express his disappointment directly to the US Deputy Assistant US Trade Representative who happened to be visiting Wellington to prepare for the APEC meeting in September.  

New Zealand’s Ambassador in Washington, former Prime Minister Jim Bolger, appeared at the ITC hearing to reiterate the points made in prior written submissions.  He stressed the mutual commitment of New Zealand and the United States to trade liberalisation and noted the potential for the two countries’ industries, and that of Australia, to work together to promote the consumption of lamb world wide, to the benefit of all producers.  Australian political and industry leaders made similar appeals.  However the ITC was not convinced and forwarded to President Clinton options for temporary relief, that is, protection of US lamb by a four-year schedule of tariff quotas.

The President took four months to reach his decision.  In the interval New Zealand’s Trade Minister travelled to Washington to lobby US Cabinet members and officials, and Prime Minister Jenny Shipley wrote to President Clinton, then in an unprecedented move telephoned him, to urge rejection of restrictions.  She indicated that New Zealand and Australia would appeal to the WTO if tariffs were imposed…which they did.  Meat New Zealand and Meat and Livestock Australia revived and improved a proposal initiated two years previously.  They offered to inject $5 million each into a lamb promotion fund to raise lamb consumption in the United States and world-wide if the American Sheep Industry Association contributed an equivalent sum, and withdrew their injury petition.  The US association rejected the offer as “a thinly veiled attempt to derail the trade case”.
  

New Zealand news media were uniformly critical of the US producers’ petition, the ITC finding, and the rumoured tariffs.  The more extravagant stories featured headlines featured headlines such as “trade hypocrisy” and “Yankee protectionists”.
  One cartoon featured Clinton fulsomely proclaiming free trade from atop a wall representing US trade barriers.  Another featured President Clinton in a war room with NATO generals directing the bombing of Serbia, when he was interrupted by an aide with a telephone call saying “It’s a Mrs Shipley, about some sheep!”
  Federated Farmers of New Zealand, accompanied by ten sheep, mounted a demonstration outside the US Embassy in Wellington.  Angry farmers threatened to disrupt the APEC leaders meeting in Auckland in September. 

In the United States, the sheepmeat producers continued their advocacy of tariff protection through their lobby contacts with Congressmen, officials, and Democratic Party leaders.  Their campaign was led by the sister-in-law of Max Baucus, a senior senator soon to become chair of the Finance Committee with jurisdiction over trade and a persistent opponent of NZ lamb imports.  They attempted with advertisements and mail-outs to sway public opinion against imports and to demonstrate to the President and his advisers the importance of the lamb issue.  Some counter-lobbying was initiated by importers, supermarket chains, and consumer associations.  The United States-New Zealand Council, comprised of large US firms doing business with New Zealand such as Heinz, Mobil, Bell South and United Airlines, and headed by former US Ambassador to New Zealand Paul Cleveland, wrote to the President’s economics adviser Gene Sperling urging rejection of restrictions on lamb imports.
  Despite the concerted US sheepmeat lobby’s campaign and the counter-campaign that it stimulated, the issue did not achieve a high public profile, nor did it come to the floor of Congress for debate.  It remained in the hands of officials and ultimately the President.

In the period March-May 1999 the issue passed from the ITC to the Trade Policy Staff Committee of departmental officials, and then to the Trade Policy Review Group of sub-Cabinet officials, both chaired by the US Trade Representative.  Their function was to consider the ITC’s recommendations, co-ordinate the interests of key departments and present consolidated options to the President.  Their deliberations were not made public, but typically State, Treasury and the US Trade Representative have been inclined toward free trade, Commerce and Agriculture have been ambivalent about imports even as they advocated free access for US goods abroad, and Labour has been inclined to be restrictive, to protect jobs.  

In June the issue was conveyed to the Council of Economic Advisers and the President’s chief economic adviser, and thence to the President.  During this time rumours emerged that the favoured option, recommended by a majority of ITC commissioners, was a tariff quota.  A volume of lamb equivalent to the past year’s imports would be admitted with a low or zero tariff but volumes higher than the quota would attract high tariffs. 

The US Ambassador in Wellington, Josiah Beeman, in early June responded to the demonstration outside his Embassy by discounting the harm a 20 percent tariff on increased lamb imports would cause.  He pointed out that because of drought and reduced stocks New Zealand was not likely to exceed last year’s volumes, and even if it did in future, the US tariff would decline year by year to zero after four years.
  In a similar vein Deputy US Trade Representative Richard Fisher reminded New Zealanders that the lamb dispute was less important than the success of the upcoming APEC meeting on regional trade liberalisation.  “A single issue such as lamb should not be viewed as something that will tear APEC apart”, he counselled in mid-June.  

On the factors contributing to a lamb restriction decision, Fisher was frank, conceding the political context of the issue and noting the obligation of US officials, even those inclined to free trade, to compromise and to fulfil the requirements of the trade policy process.  As he explained it:  

Politics always plays a role in these decisions.  But we have to heed the ruling of an independent authority, the ITC.  It is now our job to structure a package that deals with the ruling that was handed down.

 On this and other occasions Fisher reaffirmed the US commitment to free trade in the longer term, and reminded New Zealanders that the United States remained by far the world’s largest importer, while major rivals such as China, Japan, and the European Union continued to protect their markets.

The debate continued into July.  This was two months later than initial expectations, indicating how finely balanced the interests and issues were, and how difficult achieving a consensus in Washington proved to be.  Not only the ITC commissioners but also the President’s advisors were reported to be divided in their recommendations. The President finally announced his decision on 8 July 1999.  As expected, he imposed a tariff quota based on the previous year’s imports.  The new tariff regime imposed:

· in the first year, tariffs of 9 percent up to the quota of the previous year’s imports and 40 percent above the quota.

· in the second year, tariffs of 6 percent up to the quota and 32 percent above the quota,

· in the third year, tariffs of 3 percent up to the quota and 24 percent above the quota.

New Zealand leaders condemned the tariff.  Ambassador Jim Bolger noted that New Zealand had won the intellectual argument but was “caught up in U.S. domestic political pressures”.  He observed:

a strong sense of injustice felt in New Zealand…It seemed that…New Zealand sheep producers were being penalised merely for being successful.  New Zealanders…found it hard to understand this action by the U.S., a country that values and rewards success.
  

Bolger, Lockwood Smith and others slated the tariff as having little potential to help US sheep farmers, as contradicting US free trade principles, and as setting a poor example to countries just beginning the process of liberalisation.  

     US Ambassador Beeman countered by asserting that the surge tariffs were: 

· consistent with WTO safeguard rules, 

· applied to a product valued at only 4 percent of total NZ exports to the United States,

· would apply only to lamb sales above the previous year’s levels, and 

· would disappear after only three years..  

“Let’s keep this in perspective,” Beeman counselled.
  He might have added that the tariff proclaimed by President Clinton was considerably lighter than the extravagant demands of the US sheep lobby. (See Table 10.2.)

Table 10.2

Comparison of the Lamb Tariff Options

	
	First Year


	Second Year
	Third Year
	Fourth Year

	American

Sheep

Industry

Association

(ASI)

Demands


	30 percent in-quota tariff rate, 50 percent ex-quota tariff rate, the quota of 18,120 tons (1995 level)
	27 percent in-quota rate, 47 percent ex-quota rate, the quota of 18,120 tons
	24 percent in-quota rate, 44 percent ex-quota rate, the quota of 18,120 tons
	20 percent in-quota rate, 40 percent ex-quota rate, the quota of 18,120 tons

	President

Clinton’s Decision 

8 July 1999
	9 percent in-quota tariff rate, 40 percent ex-quota tariff rate, the quota of 31,851 tons
	6 percent in-quota tariff rate, 32 percent ex-quota tariff rate, the quota of 32,708 tons
	3 percent in-quota tariff rate, 24 percent ex-quota tariff rate, the quota of 33,565 tons
	None


     Nevertheless New Zealand and Australia lodged an appeal.  In April 2001 the WTO Appellate Body ruled that the US tariff was inconsistent with Articles 2.1 and 4.2(b) of the Agreement on Safeguards.
  Consequently, the USTR in August 2001 announced a settlement of the dispute and in November 2001 President Clinton proclaimed the termination of the tariff on NZ and Australian lamb.  

     In New Zealand the issue soon disappeared from the news media, and it did not disturb the APEC meeting in Auckland in September 1999 save for a few pointed questions by reporters to US trade officials and slogans displayed by anti-globalisation demonstrators.  The meat industry took the lamb tariffs in its stride, pointing out that beef sales to the United States were six times more valuable than lamb sales, and that most lamb went to Europe, the Middle East, and Latin America, where markets were unaffected by the US tariff.
  Rising prices in the US also meant rising returns to New Zealand even under the restrictive tariff quota, which disappeared in 2001.  Lamb sales to the US market recovered in the 2000s, nearly doubling in value to $257.6 million in 2014-2015 compared to $134 million in 1998.
   The TPP negotiations 1999-2016 found the US and NZ lamb producers on the same side, collaborating to promote increased lamb consumption in the US market.
  The unilateral US protectionism of the late 1900s had been replaced by enlightened self-interest as each side adapted to the needs of the other and to their common aims.

The dairy subsidies dispute

New Zealand became a major exporter of dairy products following the introduction of refrigerated shipping in 1882.  Until overtaken by the European Union’s subsidised exports, New Zealand was the world’s leading dairy exporter, followed by Australia.  During the period of Imperial Preference and bulk purchasing agreement with Britain the US market did not figure largely in export policies.  In 1960 only 2 percent of butter and cheese and 19 percent of skim milk powder and casein went to the US market.  But because New Zealand faced a declining quota on its butter exports to the EEC from 1973 and a quota on cheese exports until 1980, the Dairy Board directed its attention to alternative markets, one of which was the United States.  

In the 1970s the New Zealand government attempted to stimulate production and exports, including dairy products, by a variety of price support and export subsidy schemes.  These peaked in 1980 when $151 million was provided for Dairy Board price supports and export assistance, a milk supply subsidy, and other benefits.  These represented a producer subsidy equivalent of 32 percent and an effective rate of assistance of 121 percent.
 

These New Zealand initiatives stimulated dairy exports generally and New Zealand was able to hold 30 percent of world market share, second only to the European Union’s 45 percent.  Dairy sales to the United States rose steadily in value, reaching $350 million in 1993 and over $500 million by the end of the decade, representing 20 percent of New Zealand’s total dairy exports by value.  However, the subsidies put New Zealand in a poor position to criticise US dairy subsidies and quotas, whose imposition prevented even higher sales.  As New Zealand’s subsidies were phased out in the 1980s, trade officials supporting Dairy Board expansion focused increasingly on the US market.  

New Zealand became active in the Cairns Group of agricultural exporters, which lobbied successfully to put agriculture prominently on the agenda of the 1986 Uruguay Round of the GATT.  The United States also backed the Cairns Group, hoping to compel the European Union to cut its generous subsidies and other barriers to US agricultural exports.  Thus the United States and New Zealand were allies in attacking European and East Asian countries’ subsidies and import barriers.  But they were opponents as regards US dairy support policies and New Zealand’s statutory monopoly for the Dairy Board.  

US dairy policy

The roots of the dairy dispute lay also in the Great Depression and Roosevelt’s New Deal policies to alleviate it.  In 1933 Congress enacted legislation designed to help small farmers in economic distress: the Agricultural Assistance Act.
  This act empowered the Commodity Credit Corporation (CCC) to buy up surplus butter and cheese and redistribute them through a national school lunch programme, thus raising the producers’ income and subsidising food for school children at the same time.  An amendment in 1938 authorised the imposition of dairy import quotas to defend domestic prices from foreign competition. 

The triple policies of government purchase, subsidised distribution, and import restriction continued into the post-war period.  Government purchase programmes were pegged to a legislated price well above world prices, and administered by the CCC.  Subsidised distribution was extended offshore by sending subsidised dairy products abroad as food aid under the Public Law 480 programme.  Import quotas were supplemented, then replaced, by tariffs.  These averaged 10 percent in 1989, but rose sharply in the late 1990s when the GATT Uruguay Round agreement prescribed abolition of quota in favour of compensating tariffs.  In 1997 US tariffs on milk powder averaged 67 percent of import value, tariffs on cheese were 68 percent, and on butter 120 percent.
  This tariff rise drew criticism from New Zealand.  In 1999 Treasurer Bill Birch expressed bluntly what many felt about US tariffs that exceeded 100 percent:

It does not serve the interests of US consumers, it does not encourage the liberalisation of world trade…from every point of view, that policy is crazy.

In addition the United States initiated export subsidies.  Their purpose was to compensate US farmers for reduction in their price supports by stimulating increased sales abroad.  They helped the President secure political agreement in Congress for much-needed reforms of agriculture policy.  They also provided the US Trade Representative with a bargaining chip to use to induce the European Union to reduce its massive agricultural production and export subsidies.  The export subsidies, embodied in the Export Enhancement Programme, were mandated by the Food Security Act 1985.  US dairy exports were supported by the Dairy Export Incentive Program.  The value of dairy export subsidies plus sales bonuses was US$46 million in 1991.
  In 1997 the US subsidy rate was 48 percent of the export price of skim milk powder, 73 percent for whole milk powder, 67 percent for cheese, and 87 percent for butter.
  

The Federal Government spent an estimated US$505 million (NZ$1 billion) on all dairy price supports in 1990, and more on other subsidies, direct and indirect.  Another study calculated that because of direct Federal dairy programmes and indirect support to the dairy industry, US producers gained US$1.3 billion, consumers paid US$1.2 billion more than world prices, and US taxpayers paid US$1.4 billion extra in 1987.
  As a result of these policies only one-half of one percent of US consumption of butter, cheese, and skim milk powder was supplied by imports in 1991.  At the same time the subsidies helped the US dairy industry capture markets abroad, from 4 percent in 1990 rising to 8 percent in 1998.  Some of these exports displaced New Zealand products in markets developed by the Dairy Board.

NZ interests harmed

US dairy subsidies thus harmed New Zealand’s trade interests in two ways.  First, the domestic price supports generated surpluses that were sold to poor countries at low prices, as food aid, reducing demand for goods at world prices.  In the early 1980s the United States dumped milk powder in Caribbean markets, in which the Dairy Board was conducting a sales promotion effort.  New Zealand protested, and pointed out that without healthy export earnings it could not afford to play its regional security role in the ANZUS alliance.  Officials in the Reagan Administration acknowledged the complaint and the Department of Defence consulted with the Department of Agriculture.  Subsequently the food aid programme was adjusted to minimise its impact on New Zealand market targets, and the State Department pledged to consult New Zealand in advance when large food aid transfers were contemplated.  This episode was later cited by US officials as one of the benefits of the ANZUS relationship that New Zealand lost by banning US nuclear-powered ships for its ports.  After 1985 the Department of Defence had less incentive to intercede on New Zealand’s behalf, since the ANZUS relationship had ended.  

Second, the Dairy Export Incentive Program also encouraged US dairy exports.  While the US products were not dumped, they did compete with New Zealand’s products, and succeeded in capturing nearly 10 percent of world markets by the end of the 1990s.  Furthermore, they represented a negative signal in the campaign to reduce trade distortions by contradicting declared US policy and undercutting the US criticism of European subsidies.  

New Zealand officials’ criticisms of US subsidies were heard sympathetically in some quarters.  Within the US political system support for subsidies was not uniform.  The dairy lobby and its allies in Congress were opposed by the President and trade officials trying to negotiate lower trade barriers around the world, and also by consumer and end-user associations.  The Republican Party joined the fray in its role as a budget-cutter and denounced the high cost to taxpayers of agricultural subsidies and the large government bureaucracy necessary to administer them.  On the other hand, the Democrats were more sympathetic to farming interests and to government involvement in economic policy.  The President’s advisers pointed out that the export incentives were a necessary trade-off to persuade Congress to begin the politically difficult process of reducing production subsidies.  They noted also that US subsidies were a potent bargaining lever in inducing the Europeans to lower their subsidies.  While they acknowledged that New Zealand interests were jeopardised, they could only counsel patience, not immediate relief.

The Uruguay Round of the GATT concluded in 1994 with an international agreement to replace quotas by tariffs and to reduce agricultural subsidies by 21 percent.  The 1996 Federal Agriculture Improvement and Reform Act (the 1996 Farm Bill) authorised phased reductions of subsidised butter from 42,989 tonnes in 1995 to 21,097 tonnes in 2000, of skim milk powder from 108,227 tonnes to 68,201 tonnes, of whole milk powder from 12,456 tonnes to 3,400 tonnes, and of cheese from 3,829 tonnes to 3,030 tonnes.
  This reduced Dairy Industry Export Program subsidies from US$186 billion in 1995 to US$117 billion in 2000.  This was the good news for New Zealand.  

The bad news, besides the sharp rise in tariffs noted above, was the way in which the DEIP phase-down was handled.  In late 1997 the Department of Agriculture came under pressure from the dairy industry and Congress, both reacting to reduced sales as a result of the Asian financial crisis, and to quota-breaching by the European Union.  In May 1998, Agriculture announced it would add to the allowable quantity of subsidised exports in 1998 the quantity unused during the 1997 year because of cancelled orders.  This “roll-over” raised the volume of subsidised milk powder exports above the allowable quota for 1998.  Trade Minister Lockwood Smith, immediately by cable and subsequently in person, complained to Secretary of Agriculture Dan Glickman and US Trade Representative Charlene Barshevsky.  Lockwood Smith publicly characterised the move as “disappointing” and contrary to the US commitment to the Cairns Group objective of eliminating subsidies in the next WTO negotiating round.
  Ambassador John Wood called on senior US officials to reiterate New Zealand’s concerns.

The following year the United States again rolled over the unused quota of subsidised milk powder exports.  Lockwood Smith protested again to Glickman and his deputies and characterised the roll-over as “frustrating”, “inconsistent”, and “sending mixed signals”.  He concluded, “I strongly urge the US to lift its sights and desist from subsidising dairy exports.”
  Dairy Board officials decried the apparent US view that subsidy quotas were targets to be reached rather than, in the spirit of the GATT agreement, upper limits never to be breached.  United States officials replied that only volumes allowable under the five-year quota phase-down schedule, albeit reallocated, were being subsidised.  

Meanwhile the Federal Government’s encouragement of US farmers to reorient from a price-supported domestic market to progressively freer international markets was in New Zealand’s longer term interest.  An incremental approach to compliance would smooth the way politically for further subsidy reductions in the anticipated WTO Millennium Round.  Furthermore, the US State Department, in consultation with the US Trade Representative and the Office of Management and Budget, attempted to limit the damage to New Zealand.  State counselled the Department of Agriculture first, to refrain from rolling over 60,000 tonnes of unused volumes from earlier years, and second, to confine subsidised sales to Mexico and the Caribbean, thus avoiding other New Zealand markets in South America and Asia.
  This was further evidence that the unresolved nuclear-ship-visit dispute did not spill over into trade relations. 

The casein dispute

Casein is not a well-known product, yet it comprises 80 percent of the total protein content in milk.  It is a component of food products such as coffee whitener and imitation cheese, and industrial products such as adhesives.  Since World War II the Dairy Board has developed over twenty different products with 253 specifications and has become the world’s largest producer of casein, exporting about 70,000 tonnes each year.
 The Dairy Board’s US subsidiary, New Zealand Milk Products Inc., became a leading supplier of casein to world markets.  Whereas in the early 1970s the Dairy Board was exporting nearly 20,000 tonnes of casein products to the United States, by the late 1970s the volume had more than doubled to 50,000 tonnes.  Casein emerged as the Board’s most valuable export to the United States, worth nearly $400 million each year. 


Casein products dominated New Zealand’s dairy trade with the United States largely because unlike other dairy products they were not subjected to import quotas under section 22 of the Agricultural Adjustment Act.  Because the price support programme of the Agricultural Act of 1949 did not subsidise casein, the US dairy industry stopped producing it, switching instead to production of nonfat dried milk, which attracted subsidies and was more profitable.  Since that time American demand for casein has been met by imports, primarily from New Zealand.

In the late 1970s casein imports rose rapidly, for example, from 14,168 tonnes in 1976 to 38,245 tonnes the following year.
   New Zealand casein accounted for more than 60 percent of casein imports by the United States.
  Furthermore casein began to be added to animal feed and adapted to wider uses in adhesives.  This broadening of usage, coupled with increasing imports, especially from New Zealand, mobilised American opposition to quota-free access for casein imports.  The NZ Dairy Board became a target for criticism by American dairy farmers.  Fuelled by low prices and anxiety among smaller dairymen, rumours circulated that casein imports were displacing nonfat dried milk, creating surpluses, and lowering the reference prices of the milk price support programme.  This in turn mobilised the dairy producers’ associations to lobby Congress to legislate against casein imports and to demand investigations by the US International Trade Commission to document injury of the industry and prescribe relief.

In 1977 a Congressman from Wisconsin, David Obey, set the dispute in motion when he alleged that 75 percent of casein imports ended up in human and animal foods.  That displaced up to 100 million kilograms of milk powder from the market, obliging the Department of Agriculture to buy it, he claimed.  Consequently the costs to the US government and taxpayer of the milk price support programme were driven up by casein imports.
  Congressman Obey asked the Secretary of Agriculture, Bob Bergland, to request an International Trade Commission investigation.  The Commission had the power to recommend to the President that quotas be imposed if imports caused injury or disruption of the milk price support programme.  But Bergland did not feel the case was strong enough, and demurred.  

     The NZ Dairy Board officials learned of the request, however, and prepared to rebut the allegations.  Part of its strategy was to consult with another US lobby group, the Committee to Assure the Availability of Casein (CAAC).  The CAAC was formed by casein users in the United States and its members included importers, overseas suppliers, and American port authorities.  It also invited the Irish Dairy Board, sometimes a rival in European access issues and in US market competition, to participate.  Common interest makes for strange bedfellows, as the New Zealand Dairy Board’s lawyer in Washington D.C., Ed Farrell, said at the time.
  

The CAAC had become an important counterbalance to the US dairy lobby, rebutting their arguments at Congressional hearings, testifying in front of the International Trade Commission, and lobbying the Administration and Department of Agriculture.  The CAAC also organised a number of publicity campaigns emphasising the unique qualities of casein and countering American dairy farmers’ claims that casein displaced skim milk powder.  Not only NZ Dairy Board leaders but also NZ government officials supported the Committee.  They attended Committee meetings, exchanged information, and discussed political tactics.

     But in 1979 the US dairy lobby succeeded in inducing the House of Representatives’ Subcommittee on Trade to request an investigation of casein.  They cited Section 22 (a) of the Agricultural Adjustment Act of 1933 that allowed import quotas on products that materially interfered with price support programmes.  The House Committee on Ways and Means, the parent committee, concurred and forwarded the request.  Consequently the International Trade Commission held a public hearing in early October 1979. The National Milk Producers’ Federation testified that casein imports displaced over 300 million pounds of skim milk powder forcing the US Government to buy more surplus skim milk powder at an added cost of over US$200 million to the milk price support programme.


Ken Mehrtens, the Dairy Board’s chairman, after consulting with the NZ Embassy and the CAAC, submitted a rebuttal.  Mehrtens stated that there was no relationship between skim milk powder purchases by the milk price support programme and casein imports.  He presented statistics to show that skim milk powder purchases by the Commodity Credit Corporation had fluctuated dramatically in recent times whereas casein imports had remained stable.  He also pointed out that casein had unique properties that made it unsuitable as a substitute for nonfat dried milk.  This last point was backed up by the CAAC.


The ITC subsequently issued a report to the Ways and Means Committee.  It agreed with the NZ Dairy Board and concluded that casein imports were not imported in quantities that would materially interfere with the price support programme for milk.
  It found virtually no statistical relationship between imports of casein and purchases of nonfat dried milk under the price support programme or any clear empirical relationship between imports and domestic production or consumption of nonfat dry milk.  The Commission also concluded that nonfat dry milk could not be a substitute for casein for three reasons.  Firstly, casein’s qualities were not found to the same degree in nonfat dry milk, secondly, casein did not have the lactose and butterfat that other dairy products had, and thirdly, the end users of casein did not consider nonfat dry milk to be a substitute for casein.

     Although 1980 was a quieter year for casein, the issue was not dead.  The Dairy Board and the NZ Embassy continued to follow developments, monitor feelings in the US dairy industry, and work to defuse anti-casein sentiment.  They followed the progress of a US Department of Agriculture study in late 1980 of casein imports and discussed it at a CAAC meeting that was attended by representatives of the Dairy Board and the New Zealand government.

In late 1980 the US dairy industry tried again.  The American Dry Milk Institute and the Whey Products Institute petitioned the Secretary of Agriculture to impose quotas on casein, again citing Section 22 of the Agricultural Adjustment Act. The NZ Embassy did not see any new points in the request, but recognised that it was an indication that feeling continued to run high even though New Zealand’s casein exports to the United States had actually declined between 1979 and 1981. New Zealand government officials, sensing trouble, queried the Dairy Board about the volume of casein it expected to export to the United States in 1981.  

A New Zealand official also attended the annual convention of the National Milk Producers’ Federation in early 1981 to assess the mood of the American dairy lobby.  He found no great concern about casein imports at the convention.  But he recommended four precautionary measures:

· First, the New Zealand Dairy Board should avoid a sudden upsurge in casein exports to the United States.  This implied the adoption of a careful marketing strategy by the Dairy Board in close liaison with other dairy industries, those of the European Community in particular.  

· Second, the Dairy Board should correct an impression held by the US Department of Agriculture that casein production in New Zealand was a by-product of butter manufacture and that the Dairy Board’s selling prices were thus artificially low.  

· Third, the US Department of Agriculture should be informed of how the NZ dairy industry had diversified by developing a new product, and how important dairy earnings were to New Zealand’s wellbeing.   

· Fourth, the NZ Embassy and the Dairy Board should continue close monitoring of speeches and hearings in Congress relating to import restrictions in general, restrictions of dairy imports in particular.  

In spite of these measures the casein issue remained a focal point for US dairy industry lobbying of Congress.  In March 1981 legislators in both houses spoke in favour of restricting casein imports.  These initiatives were triggered by President Reagan’s drive to reduce the funding for agricultural price support programmes in the upcoming Federal budget.  As a quid pro quo for their agreement to the Administration’s proposal to scrap a scheduled increase in price support as from 1 April 1981, Senators from dairy states, led by Senator Melcher, declared that if casein imports were controlled then savings in dairy support could be made easily.  They then sought an amendment to halve casein imports.  Less drastic but still worrying, Representative Jeffords from Wisconsin introduced a bill to restrict future casein imports to the average level of the last five years.

     New Zealand Government sent a letter to the Secretary of Agriculture, asking him to resist these moves in Congress.  The NZ Dairy Board, through New Zealand Milk Products, its American subsidiary, appeared before a Senate agriculture subcommittee hearing on Reagan’s proposal to waive a milk price support increase on 1 April 1981.  At the hearing Patrick Healy, the secretary of the National Milk Producers’ Federation, emphasised the casein import problem and the need for import controls.  New Zealand government officials monitored the hearing and a CAAC team, and Bruce Stuart, president of New Zealand Milk Products, presented rebuttals.  

In the face of hostile questioning, Stuart accused the American dairy lobby of a “tiresome litany of mis-statements and half truths”.
  Stuart went on to say that the New Zealand industry would be seriously damaged if import controls were introduced.  New Zealand Ambassador Frank Gill intervened at one point to rebut a Senator who implied that New Zealand subsidised its dairy exports. 


At the end of the generally hostile hearing the NZ Embassy felt that effective points had been scored by New Zealand and other pro-casein witnesses.
   In due course the Melcher amendment was defeated in the Senate and the Jeffords bill was shelved by the House.  At the end of 1981 the Senate approved cuts in the milk price support programme, one part of the Farm Bill, but until the entire farm bill was passed the possibility remained that casein could become a matter of contention.  This was even more the case when the US Department of Agriculture released its report on casein imports after a yearlong investigation.  The report made no recommendations but, unexpectedly, averred that casein imports did compete with domestic products and might interfere with the milk price support programme.  It did, however, express doubt that import restrictions would be an appropriate remedy.

     On the grounds of the Department of Agriculture report, the Secretary of Agriculture in 1981 recommended to President Reagan that the International Trade Commission hold an investigation into casein imports.  It was clear that the International Trade Commission investigation was the result of a political deal between the White House and key Congressional figures, a quid pro quo for their acquiescence to the President’s cut of the milk price support programme.  Nevertheless NZ Embassy officials believed that a formal investigation was better for New Zealand than legislative action based on political expediency to restrict casein imports, which remained a possibility.  NZ officials remained concerned that the International Trade Commission investigation would not be enough to defuse political moves in Congress to restrict casein imports.

     The second Commission investigation in three years into casein imports began in November 1981.  A high level Dairy Board delegation travelled to Washington to testify.  The public hearing canvassed the usual arguments.  Then the National Milk Producers’ Federation suggested establishment of a licensing system to direct casein to end users, thus minimising competition with the domestic market.  

The New Zealand government, on the verge of eliminating import licensing at home, foresaw the difficulties in operating such an arrangement.  The Dairy Board believed it would place an unjustifiable burden on the consumer and create an ‘administrative nightmare of unimaginable proportion’ because it would be very difficult to establish which end users would have greater priority over others. Enforcement of the licensing system would be equally problematic.
   The New Zealand government also feared that initiatives for such controls would come not from the Department of Agriculture, which did not favour them, but from Congress, where sentiment for import controls was growing.


At the hearing the Dairy Board argued first, that casein imports did not meet Section 22 criteria and did not interfere with the milk price support programme, nor was there evidence that they would do so in the future.  Second, there was no statistical correlation between government support purchases, prices, and casein imports.  Surpluses were caused by price supports leading to overproduction, not by imports. Casein imports to the United States had remained very stable and would remain so, while surpluses continued to rise.  Third, casein sold in the United States at world market prices, undercutting the argument that there was any relationship between casein imports and price support programme purchase prices, as the American dairy lobby had argued.  


Fourth, argued the Dairy Board, casein was not a substitute for nonfat dry milk because of its unique properties, so its removal from the market would not cause any increase in the use of nonfat dry milk. Finally, the Dairy Board pointed out that Section 22 was not designed as a shield behind which the dairy price support programme could operate.  


Ed Farrell, the Dairy Board’s lawyer in Washington summed up the US dairy lobby’s illogic:  

Perhaps the most striking aspect of this investigation is that it seriously considers the imposition of import restraints on a product whose production ceased in the United States as a direct result of the initiation of the programme with which the imports are now alleged to interfere.  Of course casein is being imported - with no domestic production it has to be.


The pro-casein lobby had a powerful ally: President Reagan.  Reagan was clearly committed to free trade and to reforming US agricultural production and export policies.  Reagan had also signalled his opposition to restrictions on casein imports.  In early 1981 he warned Congress that if the Melcher amendment was approved it could spark serious trade reprisals from casein exporters.  Reagan was also opposed to import controls in general, because they had been used by Congress to hold hostage his efforts to cut Federal subsidies to dairy farmers.


At the conclusion of the 1981 hearing the International Trade Commission ruled that casein imports did not materially interfere with the milk price support programme.  This conclusion did not defuse the opposition of the American dairy lobby to casein imports, which continued to propose such remedies as countervailing duties against casein imports from Europe.  This proposal posed a dilemma for New Zealand.  In the short term countervailing duties would drive up the price of subsidised European casein in the US market, making NZ casein more attractive and enhancing sales.  


But the Dairy Board concluded that it would set a bad precedent that might spread and damage New Zealand’s deeper interests, and that a rise of casein prices would drive end users to find substitutes, thus reducing demand in the longer term.  A CAAC meeting on this issue invited Charles Patrick, a Dairy Board executive, to come to Washington to confer with the US Department of Agriculture.  Patrick reiterated the vital importance of the dairy industry to New Zealand and warned that any measures to restrict dairy imports, especially casein, would be a heavy blow.  Citing the ITC report, he queried whether any justification remained for import controls.  US Department of Agriculture officials tended to agree, and the issue settled down for a few months.


The issue emerged again in the Administration’s dairy policy reform package, released in May 1982.  Several of its proposals were potentially harmful to New Zealand.  Trade officials debated whether to put New Zealand’s views directly to Congress.  One way of doing this would be to despatch a Dairy Board representative to testify at Congressional hearings on the reform package.  But Ministry of Foreign Affairs and Trade officials concluded that it would not be wise for the Dairy Board to present testimony.  They believed it would give unnecessary prominence to the casein issue.  A Dairy Board testimony could be seen as interference in the US political process and attract criticism.  There was also the risk of undermining confidence in the total reform package, which on balance was favourable to New Zealand, by being critical of one of its elements.  


New Zealand officials believed there were better ways of getting New Zealand’s message across. These included direct approaches by the Ambassador and NZ Embassy staff to key members of Congress and the Reagan Administration officials while keeping a low public profile.  The Dairy Board agreed with this approach but insisted that the futility of the United States using exports as a solution for its dairy surpluses should be challenged.  


In the end the advice tendered by MFAT prevailed and the Dairy Board did not testify before the Senate Agriculture Committee.  Casein did not get much attention during the hearing on the dairy policy package.  The New Zealand government believed that a proposal by the US Department of Agriculture to conduct a study of casein end uses would deflect Congress’ plans for another attack on casein imports.  But the danger of subsidised exports remained and became reality in the 1986 legislation to establish the Dairy Industry Export Program.  


To avert this subsidy, and when that was unsuccessful, to minimise its effects, the New Zealand government devised a broad strategy to build political resistance in the US to subsidisation of exports of surplus dairy stocks, which would undercut New Zealand’s sales in Third World markets.  This converged with a Dairy Board scheme to conduct an education campaign on the importance to consumers and other end users of liberalising dairy imports.  New Zealand officials committed themselves to close co-ordination with the Board but cautioned that the education campaign should be seen as a Dairy Board initiative to avoid any perception of interference in US domestic politics. Officials participated in the conceptualisation of the multi-purpose campaign but left the details to the Dairy Board. 


The New Zealand team agreed that the Dairy Board campaign would be co-ordinated with, but not directly linked to, official tactics and aims.  The danger of import controls having receded, the emphasis was placed on resisting subsidisation of dairy exports.  The Dairy Board’s information programme focused also on the deregulated structure of the New Zealand dairy industry and its reliance on access to international dairy markets.  This danger has been realised particularly since 1987 and the establishment of the United States Dairy Export Incentive Programme, which subsidised dairy exports to targeted countries and regions. 


The casein import restriction issue persisted.  In 1983, 1985 and 1987 casein restriction bills were introduced into the Senate and the House of Representatives.  But they did not pass.  Those bills that did pass, sponsored by Senators Melcher and Roth, were tied to the milk price support programme.  The sponsors of these bills used the threat of casein restrictions as a bargaining tactic to obtain concessions in Federal price support programmes.  New Zealand officials feared that failure to obtain the concession would trigger passage of the casein bills in retaliation.  Fortunately, the Reagan Administration granted the concessions, and the decade passed without interruption to New Zealand casein imports.

Dissent over the Dairy Board

Central to New Zealand’s dairy export policy was the Dairy Board.  Established in 1923 by the Dairy Produce Control Act, and subsequently the New Zealand Dairy Board Act of 1961 (amended in 1992), the Dairy Board was empowered by the Government to operate a statutory export monopoly to market New Zealand dairy products overseas.  Its successful penetration of markets in Europe, Asia, Latin America, and North America made it one of New Zealand’s richest commercial entities, the country’s largest earner of foreign exchange, and the world’s second largest exporter of butter, cheese, milk powder, and casein.  In 1998 it earned $4.8 billion, 23 percent of New Zealand’s total foreign exchange earnings.  The Board’s Anchor brand butter was the widest-selling butter brand in the world.  It and other consumer and industrial products were marketed through nearly 90 subsidiaries, affiliates and agents in 45 countries around the globe.  

However the Dairy Board’s success in establishing itself in the US market triggered reactions from the US dairy industry.  The most frequent complaint was that the Dairy Board was a government-supported monopoly enjoying unfair advantages and wielding market-distorting power.  One such accusation was made by the US firm Truggman Nash and Trio Cheese Imports.  In 1996 Truggman Nash filed a civil suit in a US district court alleging that the Dairy Board’s operation violated US anti-trust laws.  The substance of the accusation was a delay, by the Dairy Board’s US subsidiaries Western Dairies and Milk Products Holdings, in delivering an order of cheese in 1993.  When the cheese was delivered a few months later the price had risen.  Truggman Nash accepted the cheese and sold it, but not as profitably as it could have earlier, then refused to pay.  

In the suit Truggman Nash argued that one of the NZ dairy co-operatives that owned the Dairy Board could have supplied the cheese directly at the time specified but that the Dairy Board had exercised illegal monopoly power to prevent a direct deal.  Therefore, the accusation concluded, the Dairy Board had violated US antitrust laws and engaged in fraud and breach of contract.

     The Dairy Board responded that there was no fraud or breach of contract, only an unavoidable delay in supply, regrettable but not unusual in international commodity trade.  Furthermore, its lawyers argued, US antitrust laws did not apply to a New Zealand enterprise established by Parliamentary statute, that is, the Government.  In March 1987, after initially ruling in favour of Truggman Nash, the district judge on appeal held that the Dairy Board could not be sued in a US court for antitrust violations.  His judgement was that:

There is an actual material conflict between American antitrust law and New Zealand law in respect of marketing of dairy export produce.  That conflict is sufficient to invoke the doctrines of act of state, foreign sovereign compulsion, and international comity.

In other words, US courts were obliged to respect New Zealand law establishing and empowering the Dairy Board, and could not apply US anti-trust law.  Truggman Nash threatened to appeal but in November 1997 settled out of court, paying an undisclosed portion of the money owed the Dairy Board.

     The Truggman Nash case was complicated not only by the commercial and jurisdictional issues but also by the political atmosphere surrounding it.  Commentators believed the Truggman Nash firm had been encouraged by the Dairy Trade Coalition to challenge the NZ Dairy Board.  The Coalition was a small but strident lobby group that drew together the Farmers American Milk Marketing Coop, the Women in Farm Economics, and 10,000 small upper-Midwest, mainly Wisconsin, dairy farmers.  Its executive officer was a former House Agricultural Committee staff member and its mentor was Congressman Steve Gunderson, chairman of the House Subcommittee on Livestock, Dairy and Poultry.  The common goal of members was to keep small family farms solvent by clamouring for protection from competition from foreign imports and promoting Federal subsidies. In their view the NZ Dairy Board was a giant multinational enterprise whose aggressive penetration of the US market threatened their livelihood.  

     In 1995 the Dairy Trade Coalition, in alliance with the wheat lobby and other US agricultural lobby groups, persuaded Congressman Gunderson and sympathetic legislators from agricultural states to inquire into whether “state trading enterprises” were guilty of monopoly practices that distorted world markets.  Eighteen Congressmen and Senators asked the General Accounting Office, a research and advisory agency set up by Congress, to conduct a study of the legality of state trading enterprises in GATT rules.  They requested also a study specifically of the Canadian Wheat Board, the Australian Wheat Board, and the NZ Dairy Board.  Dairy Board and NZ Embassy officials were invited to make submissions, answer queries, and comment on drafts of the reports.  

The General Accounting Office issued its reports in August 1995
 and June 1996
.  In the latter report the New Zealand chapter was headed “NZDB Receives Little Government Support but Size and Subsidiary Structure Provide Economic Advantages”.  The report found that the NZ Dairy Board:

· was a state trading enterprise (export monopoly) as defined by GATT rules,

· enjoyed advantages of scale and vertical integration.

· could take advantage of higher US prices by selling through US subsidiaries, 

· was not controlled by the government but by representatives of its dairy co-operative owners (which were in turn owned by dairy farmers),

· no longer got any government subsidies aside from small generic research grants, 

· could not restrict or tax imports, and 

· could not cross-subsidise its overseas sales with domestic sales since it did not sell in the domestic market.

The report was unable to conclude whether the Board engaged in price discrimination or cross-subsidised sales in one foreign market with proceeds from higher-priced sales in another foreign market, or distorted markets, as alleged by the US dairy industry. 

     NZ Embassy officials were pleased that the report completely exonerated the Dairy Board.  They noted the irony of the report’s major finding that the Dairy Board could gain advantages by selling through subsidiaries in the high-priced US market.  This was an indirect criticism not of market distortion by the Dairy Board but of distortions induced by the US system of subsidies and price supports, that kept US prices artificially high. They believed in retrospect that the primary target of the investigation was the Canadian Wheat Board, whose practices were notorious, and that the NZ Dairy Board was included mainly to satisfy the Dairy Trade Coalition.  The report’s findings, critical of Canadian and to some extent Australian practices but neutral on New Zealand practices, bore this out.

The US dairy industry seized on the report’s ambiguity regarding price discrimination and cross-subsidisation, noted that the General Accounting Office could not gain access to “public or private firm transaction data”, and demanded that the Dairy Board become “more transparent”.  The Dairy Board responded that variable pricing was a common commercial practice and that accounts of transactions were protected in every country in the world by privacy and commercial laws.  The Dairy Board released aggregate accounts but declined to do what no other firm did, release detailed accounts of transactions with subsidiaries and customers.

     For the next few years vague allegations were made by US dairy spokesmen that the NZ Dairy Board was using its export monopoly, scale and integration unfairly.  For example Elwood Kirkpatrick, chairman of the US Dairy Export Council and first vice president of the National Milk Producers Federation testified before the House Committee on Agriculture in May 1998 as follows:

State trading enterprises (STEs) have many opportunities to engage in activities that distort international markets…Export STEs can provide de facto subsidies to export sales and create barriers to market access…it is important to achieve effective WTO rules and disciplines to ensure that state trading does not distort international trade to the detriment of US exporters…this objective is not just directed at the New Zealand Dairy Board….

At a hearing before the House Subcommittee on Livestock, Dairy and Poultry on 26 February 1998 an official of the US Department of Agriculture stated:

The NZDB is a focus of US concern for several reasons:  NZDB is a major player in the international market.  NZDB’s control of New Zealand’s large volume of exports gives it the ability to sell at prices necessary to penetrate new markets and maintain or expand market share.  The New Zealand dairy industry’s position as a low-cost producer enhances the NZDB’s market power.  NZDB’s pricing practices in third-country markets may adversely affect U.S. exports.

These insinuations were devoid of evidence and proposed no specific remedy.  They were important mainly as rhetorical gestures to the parochial wing of the US dairy lobby.  The House committees in which they were heard recommended no action against the Dairy Board.  The House Committee on Agriculture sent a 50-strong delegation to New Zealand in December 1997 and returned home with a more sympathetic view.  Senior US Government officials and dairy industry leaders increasingly accepted the Dairy Board as a legitimate commercial enterprise.  

     Interviews in May 1998 with officials of the State Department, the Office of the US Trade Representative, and most importantly the Undersecretary of Agriculture and his special counsel, found that the idea that all state trading enterprises were bad and must be abolished was no longer dominant in US official thinking.  It was replaced by a determination to strengthen rules and increase transparency to ensure no distortion of prices in world markets, a view the Dairy Board supported.

     The NZ and US dairy industries also found that they could cooperate.  The US dairy lobby, particularly the National Milk Producers Federation, was prepared to work with New Zealand trade officials and the Dairy Board to challenge in the WTO the Canadian “special milk classes” export subsidy scheme, and to support the Cairns Group lobbying for agricultural import liberalisation in the next WTO negotiating round.  US dairy industry firms purchased NZ Dairy Board products and co-operated in generic dairy promotion campaigns. The Dairy Trade Coalition, its objective of rallying government opposition to the Dairy Board met neither by the Kruggman Nash court case nor the General Accounting Office investigation nor hearings by House committees in 1995, 1996, and 1998, lapsed into impotence, and was reported to be disbanding.

Restructuring for a free trade agreement

The Dairy Board issue intersected with another issue of great importance to New Zealand: negotiation of a free trade agreement with the United States.  In 1983 New Zealand and Australia negotiated a free trade agreement, leading to tariff- and barrier-free trade in goods and services between the two countries, resulting in considerable benefits to both parties.
  The United States negotiated free trade agreements with Israel in 1986, Canada in 1989, and Mexico and Canada in 1991, the latter forming the North American Free Trade Agreement which came into effect in 1094.  Clinton administration officials indicated informally their willingness to consider further agreements with free-trading countries, and named Chile, Singapore, and New Zealand as potential partners.  At the same they warned that the existence of the NZ Dairy Board and other NZ statutory export monopolies in meat, kiwifruit, and apples and pears would raise doubts in the minds of Senators, who would have to ratify any agreement made by the President.

     These warning were taken seriously by NZ Government ministers in the mid-1990s.  Their reasons varied.  Trade Minister Lockwood Smith, on pragmatic grounds, advocated ending the marketing boards’ monopolies so as to eliminate a perceived obstacle to a free trade agreement with the United States.  National Party leaders such as Commerce Minister John Luxton, and commercial elite represented by the Business Roundtable, advocated the end of the statutory status of the marketing boards for ideological and economic rationalist reasons.  They wished to complete the New Zealand project of deregulation and privatisation begun in 1984 and believed that the resulting export competition would raise productivity and export earnings.  

In early 1998 Smith announced the Government’s request to all statutory boards to submit plans for complete deregulation.  These plans would be taken into account by the Government in drafting legislation to end the statutory status of the marketing boards.
  The Dairy Board, and to a lesser extent the other marketing boards, resisted.  Their arguments, summarised, were seven:

· United States officials had come to accept that New Zealand’s marketing boards did not distort markets, so there was no need to change just to get a free trade agreement.

· Because New Zealand was a small country, pooling of commercial expertise and resources in marketing boards was necessary to penetrate larger markets against large competitors.

· Statutory monopoly boards conferred economies of scale and vertical integration and eliminated free riding.

· Other governments gave their industries subsidies and privileges and New Zealand’s did not, so statutory monopoly support was a legitimate compensating advantage.

· The Dairy Board was New Zealand’s most successful company, so should not be tampered with.

· Marketing monopolies should not be abolished without gaining concessions from other countries such as the end of subsidies and open access to markets; “unilateral disarmament” was too idealistic.

· New Zealand dairy farmers had voted democratically for the Dairy Board present structure and functions. 

The Dairy Board’s chairman Sir Dryden Spring, recalling the extent of US dairy price supports, tariffs, and subsidies, asserted that the question was not what the Dairy Board had to do to satisfy the US negotiators, but what the United States had to do to satisfy New Zealand.   He was not interested in a “Clayton’s agreement” with the United States that did not completely free up dairy trade.
  Dairy Board external relations manager Nigel Mitchell challenged Treasurer Bill Birch’s assertion that “if we are going to get into the North American Free Trade Agreement we have to lose the statutory boards”.  Mitchell retorted, “The notion that somehow the board’s structure is the rock on which a free trade agreement is foundering is absolute nonsense.”
 

The November 1998 deadline for restructuring plans set by the Government was not met by the marketing boards.  Meanwhile the industry associations began to take initiatives with voluntary restructuring for greater competition and efficiency.  These initiatives were not driven by prospects of qualifying for a free trade agreement with the United States but by internal debate and experimentation, and some discontent with financial returns, within each industry.  By early 1999 other matters, then the general election, took precedence, and the Government dropped its threat to legislate an abrupt end to the marketing boards’ official status.  The National Party’s loss of power in the November election ended the policy.

Epilogue 

In the ensuing decade and a half, Beef+Lamb New Zealand, the successor to the NZ Meat Board, was able to forge alliances not only with the mainstream US cattleman’s association -- the National Cattlemen’s Beef Association -- but also with its counterpart organizations in Australia, Canada, and Mexico.
  This alliance, known as the Five Nations Beef Alliance, allowed the joint industries to work together on a range of issues including obtaining significant concessions from Japan and other destination markets in the TPP.  The only difficulty in the trading relationship with the US was the adoption of a Country of Origin Labelling law.  But this measure was subsequently found by the WTO to be discriminatory, with the result that it was repealed by the US, with the support of all members of the Five Nations Beef Alliance, effective 21 December 2015.  

     For the New Zealand Dairy Board and its successor, Fonterra Cooperative Group Limited, improving market access was not as easy.  Faced with a repeat of the casein battles of more than a decade earlier, in the late 1990s and early 2000s the NZ dairy industry faced heavy lobbying by the US domestic dairy industry to legislate quotas on not only casein but the newly developed range of products know as Milk Protein Concentrates (MPC). As with the earlier casein issue, the MPC issue was finally resolved in 2004 by a US International Trade Commission study which found, based on the ITC’s analysis of the costs and returns from producing skim milk powder and MPC, that the US dairy price support program provided a disincentive to produce MPC, concluding that under most conditions US processors could receive a higher return on the production of skim milk powder.  As a result, US lobbying eased and Fonterra retained access to the US market.  In view of better cooperation with the US industry on Sanitary and Phyto-Sanitary and Geographical Indicators issues, Fonterra anticipated improving dairy access in 2016 and after.  Also, the Dairy Companies Association of New Zealand in cooperation with its US counterparts decried Canadian dumping of dairy products and considered taking the issue to the WTO.

     The end result for both meat and dairy is that the US market has grown in recent years, with meat sales to the US in 2016 valued at $1,754 million and dairy sales valued at $1,100m.
  Looking forward, the TPP promised to eliminate tariffs and quotas on NZ red meat exports over a period of five years and dairy exports hitherto hampered by stringent US tariff quotas are to enjoy declining tariffs…but only after transition periods ranging from 10 years for infant milk formula to 30 years for whole milk power.  NZ trade officials expected to remain engaged with their US counterparts to ensure that US tariffs come down as scheduled and that new barriers are not erected.  
ENDNOTES
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The Kiwifruit Dumping Dispute

T

he kiwifruit dispute that erupted in the early 1990s did not shake the long-standing and stable bilateral trading relationship between New Zealand and the United States.  But it sounded a dissonant note.  It stimulated spirited commercial arguments and ingenious political initiatives by the rival kiwifruit industry associations, set in motion powerful agencies of the US government, and attracted adverse media comment.  

     The dispute was taken seriously by the New Zealand government.  In the first instance it jeopardised a $50 million kiwifruit export market.  But beyond that it hinted at a “new protectionist” trend by US policy-makers under pressure from US domestic producers reeling from foreign import competition, and thus threatened the access of other New Zealand agricultural exports, valued at the time in excess of one billion dollars.  

Origins of the dispute 

New Zealand kiwifruit was first introduced to the US consumer in 1958.
  California growers subsequently adopted the fruit, entered the market in 1977, and soon caught up with the New Zealand imports.  Competitive promotion stimulated demand for the exotic new product, and the two producers alternated as leaders in an American market as kiwi sales expanded steadily for the next decade.

The dispute emerged when New Zealand kiwifruit exporters in the late 1980s launched a campaign to increase their share of the US market.  The New Zealanders paid scant regard to the political context of their vigorous and increasingly successful market-expanding initiatives.  The American kiwifruit industry leaders became worried by the rising import competition.  They adopted the view that the New Zealanders were taking unfair advantage of the open American market by engaging in monopolistic exporting and predatory pricing tactics with the tacit backing of their government.  As New Zealand kiwifruit sales rose beyond a fifty percent share of the US market, and as growers in California experienced economic stress allegedly as a result of those imports, an image formed of the New Zealand Kiwifruit Marketing Board as a state-monopoly-trading juggernaut undercutting the small growers of the Sacramento Valley.  With the help of their industry association, they turned to the Federal Government for redress of this perceived imbalance.  

The US-NZ kiwifruit dispute was precipitated by an initiative of the California Kiwifruit Commission (hereafter CKC) to restrain allegedly unfair competition by the New Zealand Kiwifruit Marketing Board (hereafter NZKMB).  On 25 April 1991 the California Kiwifruit Commission filed petitions in Washington requesting investigation of alleged dumping of New Zealand kiwifruit.  Their petitions were directed to the US Department of Commerce and the US International Trade Commission.

     The Department of Commerce’s (hereafter Commerce) Office of Antidumping Investigations is tasked with conducting research and field work to determine if dumping has occurred, and to what degree.  After consideration of the evidence produced by the Office, by the petitioner (an American party), and by the respondent (a foreign party), the Assistant Secretary of Commerce for Import Administration issues a ruling (called a “determination”) which may impose a penalty (usually an “anti-dumping duty”) on an imported product found to have been dumped.

     The US International Trade Commission (hereafter ITC, or the Commission) is a quasi-judicial, independent agency of six commissioners and approximately 450 staff members based in Washington DC.
  The International Trade Commission’s broad function is to conduct investigations and issue findings (also called “determinations”) on all US trade matters but particularly the harmful impacts of foreign imports on domestic industries.  One of its major activities, and one directly relevant to the kiwifruit case study, is “determining whether U.S. industries are materially injured by imports that benefit from pricing at less than fair value [dumped] or from subsidisation”.
 The Commission’s determinations may be accompanied by recommendations to the President for remedial actions, on which he or agencies designated by him (usually the Office of the US Trade Representative or the Department of Commerce) may then act. 

     A summary of the steps of an anti-dumping case is found in Table 11.1.

Table 11.1

Steps in a Dumping Case: Summary

(1) Petition by US producer and response by foreign exporter.

(2) Preliminary determination of injury by the International Trade Commission.

(3) Preliminary determination of accuracy of petition by Commerce.

(4) Interim antidumping duty deposit required by Commerce.

(5) Final determination of dumping margin by Commerce.

(6) Final determination of injury by the International Trade Commission

(7) Antidumping duty order by Commerce and collection of duty deposit 

by the Customs Service.

(8) Annual reviews and adjustments of antidumping duties by Commerce.

(9) [rarely] Appeal to the US Court of International Trade, New York.

The Californians’ allegations

The CKC petition of April 1991 alleged in summary that the NZKMB was: 

· flooding the US market with kiwifruit and taking market share from domestic producers, 

· extending its export season into the period traditionally dominated by California kiwifruit sales, 

· charging less-than-fair-value prices, i.e. dumping, and consequently, 

· injuring the US kiwifruit industry.  

Excerpts from the CKC petition are presented in Table 11.2. 

Table 11.2

Excerpts from the CKC Petition


The NZKMB has disrupted kiwifruit markets around the globe with its unfair exporting and pricing practices.  


Faced with massive, increased volume of New Zealand kiwifruit to sell in export markets, the NZKMB has sharply cut its prices to historically low levels, culminating in a “sell at any price” campaign.  


New Zealand producers have used the U.S. market as a dumping ground for rapidly increasing excess production, which surplus has been sold at prices well below costs of production.  The margins of dumping estimated in this petition average more than 255 percent.


Imports from New Zealand have directly reduced U.S. domestic shipments, reduced the share of U.S. consumption supplied by domestic producers, depressed selling prices, reduced domestic growers’ income, reduced employment and investment in the domestic industry, and caused failures among domestic firms.  


Exacerbating the injurious effects of these imports was the recent extension of New Zealand’s marketing season in the United States to encompass months historically dominated by U.S.-grown kiwifruit.

   
These effects constitute material injury by reason of the LTFV [less than fair value] imports.  The continued excess production in New Zealand remains out of control and threatens further material injury to domestic producers in the months ahead. 

New Zealand’s rebuttal

Having read the Californians’ allegations and heard their testimony, the NZKMB engaged three Washington-based legal and trade consultancy firms to prepare a brief to the ITC rebutting each of the CKC’s accusations.  The thrust of the rebuttal was that: 


(1) the New Zealand and California kiwifruit industries were seasonally complementary and should work together to promote year-round kiwifruit consumption for mutual benefit,


(2) New Zealand production in 1991 was declining, not rising, and demand was strong in the Japan and European markets, so there was no need or incentive for dumping in the US market, nor was dumping a policy or intent of the NZKMB,


(3) the US industry was prospering and US kiwifruit prices were stable in 1990, so there was no evidence of either dumping or injury by reason of exports from New Zealand,


(4) the decline of kiwifruit prices in the decade of the 1980s was the result of rising production in Italy, France, Japan and Chile, not attributable to New Zealand, whose share of world production was actually shrinking, and 


(5) the California industry was not efficient in cultivation and marketing practices, so its troubles were of its own making, not New Zealand’s.  

     Particular attention was paid to explaining the Pioneer Reefer incident.  In December 1990 the NZKMB’s negotiations with Japanese buyers had unexpectedly stalled.  Meanwhile an end-of-season batch of kiwifruit destined for Japan had been loaded aboard the refrigerator ship Pioneer Reefer in Tauranga.  As time ran out and demurrage charges mounted, the Board made a snap decision to redirect the shipment to Tacoma, Washington state, where its agent Oppenheimer could dispose of the fruit.  Oppenheimer duly sold the fruit, but as it was well past maturity and had a limited shelf life, let it go at less than the normal premier grade price.  This late sale also put New Zealand fruit on the market during the months of December 1990 through February 1991, months regarded by the Californians as their exclusive marketing period.  This inadvertent affront triggered the CKC petition.

     The NZKMB argued that the incident was clearly unique, would never be repeated, did not constitute evidence of a campaign of dumping, and caused no injury.  First of all, a substantial portion of the fruit went to Canada.  Second, the size of the fruit was optimised for the Japan market and did not compete directly with the smaller-sized California product.  Third, even when discounted, the New Zealand fruit sold at prices higher than their California counterparts.  And fourth, there was no hard evidence that US prices had fallen or that injury was caused by the Pioneer Reefer cargo.  

     In the CKC view, however, the Pioneer Reefer episode was not the main grievance.  The CKC had complained to the NZKMB repeatedly in the late 1980s about alleged predatory pricing, but having failed to gain a satisfactory response, was primed to take political action.  The Pioneer Reefer episode was the catalyst, not the primary cause.

The ITC’s preliminary determination

On 11 June 1991 the International Trade Commission issued its preliminary determination.  The four commissioners who sat on the panel were unanimous in their opinion that:

there is a reasonable indication that an industry in the United States is materially injured by reason of imports of fresh kiwifruit from New Zealand alleged to be sold at less than fair value”.
 

At this point Commerce took up the case.  Commerce officers decided the NZ market was too small to use as a basis for the reference price and adopted the Japan market price of kiwifruit.  On this basis they decided that NZ kiwifruit entering the US market was underpriced by 78 percent, and recommended an anti-dumping duty of that amount.

The NZKMB then prepared a response to Commerce.  It retained three Washington DC firms specialising in dealing with the Federal government: Baker & Hostetler Counsellors at Law to advise and prepare a brief, Capital Trade Inc. as trade policy consultants, and the Law & Economics Consulting Group, Inc., as economic consultants.  The resulting NZKMB rebuttal contained four key arguments and a number of challenges of subsidiary points of fact or method.  The four key arguments were as follows.

     First, the NZKMB vigorously challenged Commerce’s decision to use the Japan market as the basis for establishing foreign market value of New Zealand kiwifruit.  The choice of Japan was an anomaly, the NZKMB argued, because the Japanese market was larger, more stable, and more insulated from NZKMB initiatives.  Kiwifruit was sold before it left New Zealand to eleven importers who handled and distributed the fruit from that point onwards.  

Further, fruit for Japan was larger and better, commanding higher prices, and was packed in single-layer trays incurring up to NZ$0.60 per tray higher transport and storage costs, whereas fruit for Europe and the US tended to be smaller and bulk-packed and thus sell for less.  Finally, selling started earlier for Japan, whereas the selling seasons for Europe and the United States overlapped.  Consequently, the NZKMB brief strongly urged Commerce to choose Germany instead for calculation of foreign market value.  This would have had the effect of lowering the reference price and thus the difference from the US price.

     Second, the NZKMB disputed the contemporaneity of US and Japan price comparisons in light of the marketing cycle of the kiwifruit.  Sales of kiwifruit long in coolstores commanded lower prices, and the Board sometimes deliberately lowered prices to move near-end-of-life fruit quickly to the point of sale.  These prices should not be compared with California kiwifruit in its prime, for, contrary to Commerce’s assumption, a prime kiwifruit and an old kiwifruit were not “like product”.  To arrive at a valid comparison, a month-by-month comparative sales record, comparing equivalent months in the marketing cycle and omitting end-of-season sales should be compiled.

     Third, the NZKMB urged adoption of the 50 percent rule, citing precedents set in cases involving other perishable imports, notably Canadian potatoes and Mexican vegetables.  The rule holds that Commerce should discount foreign market sales that fall below constructed value if those sales exceed 50 percent of total sales.  The CKC insisted that the 10 percent rule be used, as in the Norwegian salmon case, which would have the effect in the case of New Zealand’s sales in Japan of raising the comparison price and thus increasing the antidumping margin.

     Fourth, the NZKMB again asked Commerce to disregard the Pioneer Reefer shipment as a distress sale and not base a dumping finding on that incident.

New Zealand Government involvement 

The NZKMB explored yet another track in its efforts to gain a favourable determination from Commerce.  Taking a leaf from the book of Washington politics, it attempted a bit of lobbying.  It found the New Zealand Ambassador, Denis McLean, to be an alert and energetic champion.  McLean was aware of the value of kiwifruit exports and doubtless unsympathetic to the allegations of the CKC and the biases of US antidumping laws.  He and two New Zealand Embassy officials were successful in gaining an interview with the Assistant Secretary of Commerce for Import Administration and seven Commerce officers on 12 March 1992.  

     The Assistant Secretary first commended the Ambassador and the Embassy staff for taking the time to understand US antidumping law.  Then, having listened to their arguments, he indicated that he would personally look into the question of whether Germany was a more appropriate price-reference country than Japan.  McLean and his officials were also able to reiterate arguments on the perishable nature of kiwifruit and the applicability of the 50 percent rule.  And they pointed out that a 78 percent dumping margin was a penalty out of proportion to the “crime” New Zealand was alleged to have committed, and one that was extremely burdensome to a small industry in a small country.
  

     Subsequently, in March 1992, Kate Clemans, First Secretary at the New Zealand Embassy, was able to meet the supervisor of the investigation and five of his staff at Commerce, where she reinforced the above points.  As well, the Embassy arranged for NZKMB Managing Director Murray Higgs to meet Marjorie Chorlins, Deputy Assistant Secretary of the Department of Commerce.  Higgs appealed to Chorlins against the discriminatory nature and damaging effects of US trade rules for small economies such as New Zealand’s and urged choice of Germany rather than Japan as the reference country for calculating foreign market value.

     New Zealand Government action was narrowly constrained, however.  As explained frankly to the NZKMB by a Ministry of Foreign Affairs and Trade official:

We are acutely conscious that we should not be seen to be making formal approaches that could be construed by the US authorities to be an attempt to intervene it, or exert pressure on, their domestic process.
 

The Ministry offered four sorts of assistance: 

· to counsel the NZKMB on the intricacies of US trade law and process, 

· to use its contacts to set up appointments for NZKMB officials with US officials, 

· to indicate in its own meetings with US counterparts a general concern about the dispute, and 

· to monitor US compliance with relevant GATT agreements.  

But the Ministry stressed that the kiwifruit dispute had reached the stage of a quasi-judicial proceeding and any attempt to impugn or intervene in it would be counterproductive.  NZKMB officials were advised, for example, not to raise the kiwifruit dispute with US officials unless it came up informally in the context of discussions on other trade matters.  The Minister of Foreign Affairs and Trade was counselled by his officials that he could express “disappointment” to the Secretary of Commerce that a US industry had taken action against New Zealand which “has virtually created the [US kiwifruit] market to everyone’s advantage”.  But he was advised not take a position on the substance of the case.
  

     It was argued also that active and visible support of the NZKMB by the NZ Government would only confirm US critics’ conviction that the Board was a state monopoly.  This would weaken the defence of other single desk sellers such as the NZ Dairy Board in the face of US dairy industry attacks on foreign state trading enterprises (see Chapter 10).  Furthermore, it would be foolish openly to challenge US policies over a commodity worth only 2 percent of NZ exports to the US, for to do so might jeopardise more valuable trade in other commodities.  Further, the good working relationship in multilateral trade negotiations, nuclear arms control diplomacy, peacekeeping, and many other endeavours in which the two governments co-operated should not be put at risk.

The Commerce Department’s final determination

On 17 April 1992 Commerce published its final determination.  The outcome was a setback for the NZKMB.  Not only did Commerce reject virtually all of the Board’s arguments and accept almost all of the CKC’s contentions, but also it set the final dumping margin at 98.60 percent, 20 points higher than the interim dumping margin.
  If implemented this would require the NZKMB to deposit millions of dollars with the US Customs Service to secure the entry of the 1992 season’s shipments of New Zealand kiwifruit, which were scheduled for arrival in the US market less than two months hence.

     The NZKMB’s reaction was strong and public.  Heretofore the media had paid little attention to the dispute.  Indeed, the Board, and the New Zealand Embassy, were at pains to avoid rhetoric and posturing, resting their case on facts, logic, and persuasiveness, supplemented by low-key personal contacts with relevant US officials.  In the wake of Commerce’s decision, Board Chairman Bruce Honeybone publicly characterised it “a travesty of justice”, with New Zealand receiving “the harshest treatment possible, with the submissions made by the Board’s legal counsel in Washington totally ignored”.  He observed that by choosing Japan instead of Germany as the comparison market Commerce “had chosen to ignore the Tariff Act”.  And he concluded with apparent disdain that:

The Board believed it was dealing with a legal situation but it was now obvious that politics have played a major role, and the domestic industry has considerably more influence than the New Zealand industry.
  

The NZKMB’s 1992 Annual Report decried Commerce’s use of “an unrepresentative 20-grower sample” to establish cost-of-production and the Japan market (“not appropriate and contrary to the US Tariff Act”) to establish the dumping margin.  It concluded bitterly: 

With the experience of the past 12 months behind us we can now see the case was impossible to win on legal grounds.

The New Zealand Herald picked up these themes and editorialised that “to impose a 98 percent duty is punitive and indefensible”.  The Herald continued:  

Suspicion that politics rather than international trading law, or even fair trading arrangements, lie behind the moves are well-grounded.  Clearly the Californian kiwifruit industry is exercising undue influence in a misguided effort to knock back a competitor.

New Zealand’s Minister of Foreign Affairs Don McKinnon also issued a press release expressing “extreme disappointment” at the decision and characterising it as a “body blow” to the kiwifruit industry. He noted that the dispute was a “judicial matter” between the NZKMB and the Department of Commerce and “the Government is not directly involved in that process”.  He went on to clarify that “our role at this stage is to see that the Board’s case receives a fair hearing”.
  Nevertheless the lobbying effort of the NZ Embassy, evidence of meetings between Ministry of Foreign Affairs officials and NZKMB officers, and the Minister’s press release indicate substantial Government concern about the dispute. 

The ITC’s final determination

One chance remained to avert the antidumping duties: to convince the ITC in its final determination that New Zealand kiwifruit did not injure the American industry.  If the ITC issued a negative determination, the case would terminate and no duties would be imposed.  Thus the efforts of the NZKMB and its consultants turned to preparing a brief to rebut the CKC’s allegations.  

     The NZKMB tried another political ploy: it adopted the American political practice of indirect lobbying by mobilising interested intermediaries.  Managing Director Murray Higgs alerted the port director of the Port of Wilmington, Delaware, that imposition of high duties would curtail kiwifruit imports through Wilmington.  Upon calculating that 8900 man-hours of work and US$850,000 in gross revenues would be jeopardised, the port director fired off letters reporting this dire estimate to his Senator, Congressman, and Mayor asking them to intervene and contact the US Department of Commerce.
  As a result Senators William Roth and Joe Biden and Representative Tom Carper wrote to the chairman of the ITC expressing “concern about the potential impact of the proposed duty on the Port of Wilmington, Delaware and on consumers in the region and the nations”. They argued that:

should high duty fees be imposed, New Zealand and other kiwifruit suppliers could be driven from the US market.  The U.S. would shoulder much of the cost.  Since no appreciable gain in domestic activity might result, consumers could not expect year-round availability of kiwifruit, and lost jobs and revenue are expected.
  

It was a good effort.  But there is no evidence that it had a decisive effect.

On May 26 1992 the ITC issued its final determination.  It was affirmative: 

We conclude that the domestic industry is materially injured by reason of LTFV [less than fair value] imports of fresh kiwifruit from New Zealand.
 

In their discussion the commissioners ignored the NZKMB evidence that no displacement or delay of US kiwifruit sales occurred.  The ITC did not address the evidence that the domestic industry was generally sound, that specific injuries that had occurred were more plausibly attributable to causes other than New Zealand imports, and the politicians’ prediction that disadvantage to US consumers would follow exclusion of New Zealand from the market.  The commissioners specifically discounted evidence that New Zealand kiwifruit prices were above US prices in the latter part of the period of investigation, after the CKC filed its petition, averring that New Zealand may have put up prices as a tactic to influence the on-going antidumping investigation.

Upon learning of the ITC’s final determination that New Zealand kiwifruit sales had injured US producers, the Department of Commerce on 2 June 1992 ordered the Customs Service to implement the finding.  Customs thereupon ordered the NZKMB to make a cash deposit at an antidumping duty margin rate of 98.6 percent applied to the value of kiwifruit imports during the period 27 November 1991 to 31 May 1993.
  The total amount of that and subsequent years’ deposits in cash, or covered by means of a bond, was calculated by multiplying the import values by the antidumping duty rates.  Deposits by the Board were US$19,157,000 in 1992-93, US$8,595,000 in 1993/94, and US$2,918,000 in 1994/95.  The declining deposits reflected the shrinking volume of sales each year as the antidumping action forced the NZKMB to raise its prices.

Media condemnation

The story of New Zealand’s difficulties was picked up by US commentators.  The Asian Wall Street Journal ran a story reprinted by the National Business Review on 24 July 1992 under the headline “US Kiwifruit Dumping Action Adds Injury to Insult”.  Its author reported that the NZKMB had had to raise prices by more than 20 percent to match the reference price in Japan.  This was likely to result in a slump in sales of up to 30 percent in the 1992 season, with the slack made up not by California kiwifruit but by imports from Chile.

     James Bovard, author of The Fair Trade Fraud and an energetic critic of US trade policies, published an article entitled “Uncle Sam Plays the Fool over Kiwifruit Imports”.  In it Bovard pointed out some of the absurdities of antidumping rules.
  They included: 

· arcane research and calculation methods leading to the conclusion that New Zealand was giving away kiwifruit (“transactions representing sales with adjusted prices below zero” in the jargon of the Department of Commerce),

· refusal to believe testimony by horticulturists that kiwifruit vines have a productive life of 40 years rather than the bureaucratically decided 20,

· use of a worst case assumption, or information alleged by the CKC -- euphemistically termed “best information available” -- to fill gaps in questionnaires returned by New Zealand growers,

· use of Japan with its notoriously high prices as a reference market, and

· penalising New Zealand because its product was popular with the US consumer.  

Bovard predicted that forcing New Zealand out of the US market would leave the California industry in a monopoly position in which it could not fulfil demand, forcing prices upwards.  He concluded that for providing US consumers with cheap high quality kiwifruit New Zealand was being punished more severely than an American canned vegetable firm would be if it poisoned consumers with botulism.

     The NZKMB briefly considered challenging in the Court of International Trade aspects of the Commerce and ITC rulings, particularly their choice of Japan as the comparison market and their handling of factual evidence.
  In July 1992 advice was sought from Steptoe & Johnson Attorneys at Law.  A negative recommendation was made by Steptoe’s attorney Charlene Barshefsky (later to become US Trade Representative).  Barshefsky’s grounds for caution were:

(1) the legal threshold for judicial affirmation of agency action is quite low,

(2) judicial deference to the agency, particularly where, as here, complex factual issues and discretionary agency action are involved, tends to be the norm, and

(3) for various technical reasons and issues of timing, the courts’ decision, even if favourable, would, in Commerce’s view, have no controlling effect on the conduct of the subsequent section 751 review, which will determine the precise duties owing.

Barshefsky might also have mentioned the high costs likely to be incurred, which the NZKMB would have to meet on top of bills for legal advice and consultancy services already in excess of one million dollars (to rise to over four million dollars in the next two years).  The Board did not pursue the court appeal option.

Review, vindication, and termination

NZKMB Chairman Bruce Honeybone reacted to the imposition of antidumping duties in June 1992 by reaffirming ruefully:

justice is on our side, but the American trade rules meant the Board was facing a low threshold of proof.  

Loss of the case was not “the end of the world”, he said.  And he pointed out pragmaticlly:

We only have to put up cash deposits and at the end of the season they will compare our price with the Japanese price and if we have sold below that level, only then would we pay any duty.

Honeybone was right.  A final avenue was open (aside from judicial appeal), that of administrative review.  Accordingly, upon the required pause of one year, the NZKMB requested from the Department of Commerce an administrative review of the antidumping duties.  A schedule of submissions of briefs, hearings and rebuttals was prescribed,
 allowing the NZKMB and the CKC ample opportunity to challenge each other’s allegations and evidence.  

The NZKMB’s review strategy was to urge Commerce to adjust downwards its calculations of cost-of-production (in New Zealand) and foreign market value (in Japan) and adjust upwards the United States price, thus reducing the gap to which the dumping margins were keyed.  The countervailing strategy of the CKC was to challenge each NZKMB suggestion for recalculation and to offer calculations of its own that would have the effect of maintaining or increasing the dumping margin.           Simultaneously Commerce conducted its own investigation, auditing and reassessing information provided by a sample of 20 growers in New Zealand to ascertain local costs-of-production.  

     On 22 September 1994, Commerce issued the results of the review.
 The outcome of Commerce’s recalculations turned in New Zealand’s favour.  The antidumping duty margin was lowered from 98.6 percent to 15.41 percent.  Subsequently, Commerce ordered the Customs Service to refund to the NZKMB US$14.3 million, or over NZ$21 million, from the initial deposit.

     Not yet satisfied, the NZKMB challenged certain definitional problems and computer errors in the Commerce calculations.  The effort paid off.  In an amended final result, Commerce lowered the antidumping duty margin further to 10.18 percent and ordered the refund of a further US$1.2 million (over NZ$2 million).  A three year review period followed.  After further submissions by the NZKMB and a visit to New Zealand by an Office of Antidumping Investigations audit team, the Department of Commerce on 4 October 1996 lowered the final dumping margin for FY 1993-94 to zero.
  In 1999 the Department of Commerce formally terminated the NZ kiwifruit dumping case.  The CKC decided not to appeal any of these adjustments by Commerce.  New Zealand’s claim of innocence was finally and officially vindicated.

Winners, losers and costs

However, justice did not come cheaply, and in the commercial sphere the Board, and New Zealand growers, were losers, through no fault of theirs.  And, ironically, the winners were not kiwifruit growers in California but rather in Chile.  How did that happen?

     After Commerce set the interim antidumping margin in 1991, the NZKMB was obliged to reconsider its pricing, and raised prices during the 1992 export season to those on a par with prices in the Japan market so as to avoid US antidumping duties.  This had a depressing effect on the competitiveness of the New Zealand product on the US market.  As prices went up, sales went down, and economies of scale declined as well.  At one point in 1994, a New Zealand premium tri-pack cost nearly US$20 whereas a budget Chilean tri-pack sold for only US$10. Loyal wholesalers continued to handle New Zealand kiwifruit, confident it would sell the premium product despite the higher price. “In the first couple of years, there was some sympathy for New Zealand’s plight,” commented the NZKMB’s North American marketing manager John Scott.  But price-conscious US consumers chose Chilean kiwifruit, and demand for the New Zealand kiwifruit declined inexorably.

     Statistics told the same story.  Retrospective figures showed that the North American market fell from 13.7 percent of New Zealand’s global sales of kiwifruit in 1990/1991 to 8.9 percent in 1992 and 7.0 percent in 1993.
  Whereas New Zealand shipped 8.6 million trays to North America earning approximately NZ$76.4 million in 1990/1991, by 1994 the total had dropped to 2.4 million trays netting NZ$20.8 million.
  By 1995 US sales dropped to just over one million trays.
  New Zealand’s share of the US market plummeted from approximately 50 percent in 1990 to 5 percent in 1994 and those sales that continued were concentrated mainly in the organically-grown sector and other niche markets.
  (See Figure 11.1)
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     The NZKMB lost financially in other respects as well.  The cost of legal advice and research and consultancy services by Washington firms for the first round of the case in the 1991-93 period was reported to be $2,465,000.
  The cost of commissioning research and briefs for the 1993-94 and 1994-95 periods was estimated at $750,000 each, bringing the grand total to around $4 million.  Furthermore, deposits with the US Customs Service devalued by $3 million and another $3 million was lost because of the difference between the low interest rates paid by the Customs Service and the higher rates available in New Zealand.
  The antidumping duties paid by the Board totalled approximately one million dollars.  Thus the Board incurred around $10 million in direct costs, not counting loss of sales potentially worth up to $70 million per year.

     The California kiwifruit industry gained temporary relief and its market share rose from 40 percent in 1991-92 to 55 percent the following year.  The president of the CKC claimed that the antidumping petition and submissions, which cost over US$1 million, did succeed in forcing the price of New Zealand kiwifruit up, which produced a substantial rise in sales by and returns to California growers the subsequent year.
  But California growers could not capture the market share lost by New Zealand, their sales dipped to below 50 percent again, and their windfall gains from US Government intervention evaporated.  California sales in the US market peaked at 10.8 million trays in 1992-93, then eased to 7.1 million trays in 1995-96.  The gap was filled by Chilean kiwifruit, whose sales rocketed from virtually zero in 1988 to 10.6 million trays in 1994-95.
  Chile’s rise complemented New Zealand decline in the period 1990-93, as seen in Figure 11.2.  Chile’s market share approached 50 percent by 1995. Ironically, Chilean kiwifruit was then undercut by kiwifruit from Italy and France.  By 1999 Chile’s US market share had declined to 36
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percent, whereas Italy had captured 10 percent, and France 2 percent.
  Moreover, the variable-quality Chilean product, and new budget-priced rivals from Italy and France, damaged the consumer image of kiwifruit generally, and US sales did not fulfil previous expectations based on growth rates of the previous five years.  Consequently California kiwifruit growers not only failed to gain US market share in kiwifruit against foreign rivals but also lost ground to rival US fruit products.
  California’s market share sagged to 33 percent in 1999.  Furthermore, in 1996 California kiwifruit exports to Canada, Mexico and Taiwan sagged significantly from their 1992 levels.  

New Zealand, in contrast, succeeded in holding market share in Europe, Japan, and Asia, and the NZKMB, renamed Zespri International Limited, remained commercially healthy despite the sharp decline of US sales to less than 5 percent of NZ kiwifruit sales world-wide.  

Sequel 

The antidumping episode was an expensive lesson for New Zealand exporters (as well as for California growers) in how the US trade policy system works.  Could it have been avoided?  By conceding the case at the outset and by terminating exports to the United States the NZKMB could have saved $10 million.  But it would have forgone approximately $7 million per annum in US sales in subsequent years and the chance to build exports back up.  Also, leaving the US market would have made the Canadian and Mexican markets less viable for New Zealand.  

     Asked in 1995 how the Board could avoid such as drastic loss of a major market in future, New Zealand’s Minister of Agriculture John Falloon cited changes including the resignation of the NZKMB chairman and general manager, the restructuring of the Board, more careful pricing of kiwifruit on the US market so as to avoid antidumping duties, and initiatives by the NZKMB “to get alongside the California growers”.  But he did not concede that it was entirely the Board’s fault:  

In my view the Americans were unjustified --even if their law stated as such -- in basing their assessment that kiwifruit was supposedly being dumped on the Japanese price, which is far and above that of the rest of the world.
  

To the question of how long it might take to restore New Zealand’s market share, the Minister noted that it had taken the US Government ten years to end a countervailing duty on New Zealand lamb even though subsidies had ended years earlier.  He concluded:

the American process of law moves very slowly in matters involving protection of their own people.
 

The bitter experience made the NZKMB wiser and more politically wary, and thus more effective in pursuing alternative markets.  Chastened but undaunted, the Board in 1996 set itself the goal of regaining “full access to the US market by 2000”.
  It achieved that goal in 1999 by persuading the California Kiwifruit Commission to drop its challenge to the termination of antidumping reviews by the Department of Commerce.  

To further maximise the potential of kiwifruit, the NZKMB extended an invitation to its California rival to work together to maintain kiwifruit quality standards against the corrosive effects of cheap, variable quality imports from Chile, Italy, and Greece.  The initiative included a jointly funded and supervised training scheme for US wholesale fruit handlers and retail salespersons to be administered by Oppenheimer.  The former rivals agreed to a joint generic promotion campaign to encourage kiwifruit consumption in the US market. The NZKMB set aside US$150,000 for a joint campaign which was launched in 2000.

Also, within the framework of the International Kiwifruit Organization, the New Zealand and California industry associations co-operated to promote kiwifruit consumption world-wide and at the same time to discourage unrestrained planting by opportunistic growers without commitment to long-term quality production.  Initiatives in the 2000s such as a jointly-funded research project to document the nutritional virtues of kiwifruit and development of organic and gold kiwifruit were effective, and in 2014 New Zealand exported the fruit to 39 countries, earning a total of nearly one billion dollars.
  But because higher profits attracted Zespri’s attention to Asia and Europe, sales in the United States never rebounded to early-1990s levels.  NZ market share in the United States remained below 5 percent, and sales there ranked seventh, behind sales to the EU, Japan, China, Taiwan, Korea, and Australia, or 2 percent of world-wide sales.
   
Perspective

Because the kiwifruit dispute of the early 1990s ran its course without indelible rancour and without spilling over into other trade or diplomatic sectors, the door stayed open to NZ-US bilateral co-operation for gains all around.  Kiwifruit trade remained small but the NZ-US trading relationship continued to be harmonious and mutually beneficial overall, not least because of the untiring efforts of commercial and government leaders in both counties.


For the United States the dispute with New Zealand over kiwifruit was a minor event compared to on-going clashes with Europe, Japan, and China.  For New Zealand it was more significant because it illustrated why the governments of small countries had to work through GATT, the WTO, and regional trade associations such as APEC and the TPP to negotiate stronger international agreements to curb abuses by large countries such as the United States.  It was true that the United States was but one of many countries where antidumping administration constituted a non-tariff barrier.  And it was true that US barriers were erected only in response to specific appeals or provocations, and were applied only temporarily, in narrow sectors, and by transparent procedures.  

But free trade advocates in New Zealand, and in the United States as well, argued that any US departures from the ideal of free trade indirectly encouraged other governments to condone neo-protectionism, unnoticed behind the spotlight of international criticism focused on Washington.  On the agenda of small trading states such as New Zealand, and also of liberal trade analysts, reformers and negotiators everywhere, the disciplining of US antidumping policy by the WTO remained “unfinished business”.
  
ENDNOTES

12

Intellectual Property Issues

I

ntellectual property is a relatively new element of trade.  But its importance has grown rapidly and its regulation has become an important issue for governments.  Its protection by copyrights, patents, registered trademarks, licences or other instruments of law, and by political action, have become important facets of trade policy negotiations and regulations…and disputes.

The United States has for long been the world’s foremost exporter of intellectual property, broadly conceived to include movies, videos, music, computer software, a vast array of services in the financial, engineering, and information technology sectors, and proprietary manufactures such as brand name electronics, pharmaceuticals and garments.  All of these were wholly or partly protected by US law at home and by international treaties abroad.  The intellectual property component of manufactured goods and services must be considered in this context even though difficult to separate out in value.  

According to one estimate, the value of intellectual property exports, broadly defined to include the intellectual property component of elaborately transformed manufacturers as well as other copyright and patented items, was one-third the total value of US goods and services exports.  In 1999 this amounted to nearly US$300 billion in 1999, and was the fastest-growing component of US exports.
 

The shift of the US trade balance from surplus to deficit in the 1980s was largely a result of declining competitiveness of traditional US manufactures such as vehicles and consumer electrical appliances and electronics.  Market share in manufacturing was captured by Asian countries.  In contrast, very-high-tech devices, services, and intellectual property exports from the United States continued to grow.  US trade officials worked to maintain these exports to prevent the trade deficit from deteriorating further, and to protect America’s competitive edge in “knowledge industry” products.  Maintaining the “knowledge edge” also became an element of defence policy in the post-Cold War period.

In the 1980s, disregard of US copyrights and patents, and copying of US products, by South Korea, Taiwan, Thailand, and China became widespread.  US leaders decried it as intellectual property piracy and exerted diplomatic pressure.  In some cases severe trade sanctions were imposed to induce Asian governments to curb private sector abuse of legal protections of US intellectual property.  The United States also took the lead in the GATT Uruguay Round 1986-1994 to negotiate the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS).  This agreement supplemented international copyright conventions already in force.  It was in this context of heightened US attention to intellectual property trade that three trade disputes with New Zealand arose, over pharmaceuticals, parallel importing, and genetically modified foods.   

Pharmaceuticals in the 1980s

A fundamental objective of New Zealand’s welfare state has for decades been free or subsidised health care and services, including medicines.  The Labour Government following the 1984 election wrestled with the conflicting demands of keeping health costs down while at the same time reducing state subsidies, as it was doing in the agricultural sector (see Chapter 8).  The broad solution was to cut medicine costs by empowering the Health Department to import medicines in bulk from the cheapest international supplier for dispensing to patients under state health care.  By this means the subsidy could be reduced, but the cost to the patient would rise only slightly.  

In early 1989 this policy was manifested in an amendment to the Medicines Act of 1981.  The amendment was attached to the Finance Bill, moved through Parliament under urgency, and was passed before pharmaceutical importers became aware of it.  The amendment to Section 32A of the Medicines Act allowed the Health Department to import medicines from any source, even if that same medicine was already imported by franchised importers or made in New Zealand under licence.  It also gave the Government blanket protection from liability arising out of these medicine imports.

Soon after passage it became apparent that the amended section 32A gave rise to unintended effects.
  First, it was in breach of other New Zealand statutes protecting intellectual property, including the Patents Act 1953, the Trade Marks Act 1953, and the Copyright Act 1962.  Its broad wording potentially exempted the Government from civil and criminal liability under the Commerce Act, the Fair Trading Act, and the Medicines Act.

Second, it was in breach of international intellectual property agreements including the Bern Copyright Convention, the Universal Copyright Convention, and the Paris Convention for the Protection of Industrial Property.  Third, it contradicted the GATT rules for national (equal) treatment of local and imported products, requirements for review mechanisms for trade policies, and the spirit of the prospective the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) agreement then under negotiation.  Fourth, it attracted criticism from the New Zealand pharmaceutical importers and subsidiaries of overseas, mainly American, pharmaceutical companies.  And fifth, the US Trade Representative made enquiries to the NZ Embassy, foreshadowing an investigation into whether New Zealand was an unfair trader under Section 301 of the US 1974 Trade Act.

In August 1989 the Cabinet Policy Committee took note of the difficulties Section 32A had created and directed senior officials urgently to recommend alternative policy or legislation “with less severe domestic and international implications than those caused by the provision which was enacted on budget night”.
  Ministry of Foreign Affairs and Trade officials submitted a legal analysis concluding that New Zealand was not in breach of international intellectual property agreements.  But they conceded that new legislation was probably needed to clarify diplomatic and domestic legal issues.  Ministers noted that the Parliamentary calendar was crowded but decided to legislate as soon as possible.  

Foreign Affairs and Trade Minister Mike Moore admitted that a mistake had been made because Health Department officials had not consulted adequately in advance with counterparts in Commerce, Justice, or Foreign Affairs.  He announced that in the interim the NZ Government would not use the powers granted it by Section 32A.
  He, and the NZ Ambassador, subsequently met with the US Trade Representative in Washington to explain that new legislation to correct the anomaly was impending.

The US Trade Representative decided in October 1989 not to name New Zealand in the “Special 301 watch list”, that is, not officially to accuse New Zealand of failing to protect US intellectual property.  But US officials pointedly advised the US Embassy in Wellington: 

to make representations at a senior level on progress of replacement legislation, noting that a further Special 301 review would be conducted in April 1990.
   

Remedial action was initiated in December 1989 by means of the Importation of Medicines Bill.  This bill was to permit the Department of Health to import legally manufactured medicines but no other products.  It also restored Government liability for importation of illegal or fraudulent medicines. The bill passed the first reading in Parliament and was referred to the Commerce and Marketing Select Committee.  There it attracted criticism.  The Import Institute and twenty-four New Zealand subsidiaries and agents of overseas pharmaceutical corporations objected that this would undercut their profitability by making the Government a direct competitor.  And it would weaken quality controls and protection of intellectual property rights.  They urged the bill not be passed but rather Section 32A of the earlier bill be repealed, returning New Zealand to the status before 1989.  Glaxo’s submission charged that the bill: 

looks to be little more than a device to recover lost face through the precipitate and unnecessarily secretive  passing of Section 32A of the Medicines Act 1981.
  

Objections were submitted also by the NZ Institute of Patent Attorneys, the Pharmacy Guild, and the Pharmaceutical Society.  Support for the bill was found among opinion leaders in the Labour Party, the trade union movement, the lobby of elderly people called Grey Power, and the Consumers Association.  Public debate was muted because of the complexity of the issue.

     The bill advanced slowly because of the Christmas recess and the legislative agenda backlog.  Also urgency ebbed, since ministers had already decided not to exercise their powers under Section 32A.  But the US pharmaceutical industry lobby was impatient, and the US Trade Representative pressed the NZ Ambassador to explain the delay.  As reported by the NZ Embassy in April 1990:

The US Trade Representative is not happy that the legislation has not yet gone through.  The point was made that in respect of Special 301, with [Section 32A] legislation still on the books that effectively abrogates New Zealand’s protection of intellectual property rights, the US Trade Representative feels in an increasingly awkward position optically vis-à-vis other candidates for Special 301 citation and in terms of its domestic industry which is still complaining.

The Importation of Medicines Bill passed in July 1990.  

Pharmaceuticals in the 1990s

But that was not the end of US concern.  The US Embassy’s economic councillor, and later the US Ambassador, approached Ministry of Foreign Affairs and Trade officials to express misgiving about the NZ Government’s ability to import and distribute through Department of Health channels medicines that would compete with private importers. They doubted that US intellectual property in pharmaceuticals was adequately protected.  US Trade Representative Carla Hills raised similar points in meetings abroad with Mike Moore.  Hills reportedly conveyed complaints raised by Bristol Myers and other US firms.
  

NZ officials responded that the NZ Government was committed to intellectual property protection and supported the GATT negotiations to that end. They reaffirmed New Zealand’s compliance with all international agreements.  They denied that the Government could gain an unfair advantage, because the Commerce Act and the Fair Trading Act prohibited the Government’s misuse of a dominant position in the market.  They reiterated that the sole purpose of the Importation of Medicines Act and related policies was to keep medicine charges to patients to a minimum by compensating for rising costs internationally.  

In consultations at ministerial level, New Zealand pledged informally to limit purchases to “off-patent” drugs (drugs whose patents had expired), so there would be no direct competition with currently patented US medicines.  Whether by tacit agreement or lack of economic benefit, in the next few years New Zealand refrained from importing off-patent drugs.  In 1992 New Zealand repealed Section 51 of the Patents Act requiring import licensing that US pharmaceutical firms, particularly Bristol Myers, believed constrained imports of their products.  These explanations, pledges, voluntary restraints, and trade liberalisation measures sufficed to remove New Zealand from the US Trade Representative’s Special 301 Watch List, where it had been temporarily inscribed in 1991.

The pharmaceuticals issue flared up again in 1993.  In that year the NZ government set up the Pharmaceutical Management Agency (PHARMAC).  This was a limited liability company owned by the four regional health authorities (successors of the dismembered Department of Health).  It was empowered to purchase or subsidise pharmaceuticals.  PHARMAC compiled a list of medicines approved for subsidy, and private medical insurers such as Southern Cross covered only the cost of those medicines.  Equivalent medicines not listed would qualify only for the set subsidy regardless of their actual cost to the patient.  The US Trade Representative, lobbied by the US pharmaceutical industry and its New Zealand subsidiaries represented by the Researched Medicines Industry Association, disapproved.  In its annual report on trade barriers, the US Trade Representative noted that:

PHARMAC effectively controls which prescription medicines will be sold in New Zealand and, to a large extent, the price at which they will be sold…. US industry argues that PHARMAC prevents patent holders from obtaining a “fair” return on their costs because PHARMAC will not provide realistic subsidies for new and improved products in existing categories.

The US Trade Representative was reported in April 1997 to have considered putting New Zealand on the Special 301 Watch List.  She decided against it in light of the fact that PHARMAC in no way inhibited the sale of US drugs in New Zealand to those willing to pay the full price.

Meanwhile the NZ Researched Medicines Industry Association, with tacit backing from the Pharmaceutical Research and Manufacturers Association of America, had filed a civil suit under the NZ Commerce Act, challenging PHARMAC’s statutory exemption from competition laws.  PHARMAC’s chief executive described US pharmaceutical companies as “bullies”.
  The New Zealand High Court in 1997 upheld PHARMAC’s exemption and cleared it of allegations of illegal behaviour.  In the 2000s criticism from the US pharmaceutical industry persisted, and US trade officials continued to put the issue on the agenda of meetings with their NZ counterparts.  But neither the USTR nor PhARMA included New Zealand on their annual watch lists in 2015.
The parallel importing issue 1994

Parallel importing was the importation of goods by agents other than those franchised by the original manufacturer.  US manufacturers with prominent brand names franchised, that is, sold exclusive rights to, agents in New Zealand to distribute and sell their products.  These agents protected the reputation of the product by complying with advertising, handling, and servicing standards set by the parent firm and administering guarantees.  Under the Copyright Act 1962 non-franchised agents were prohibited from importing a copyright product.

     Nevertheless the phasing out of import licensing, reduction of tariffs, and dismantling of other state controls effected by the NZ Government in the post-1984 period highlighted the prohibition of parallel importing as a vestige left over from the prior era of managed trade.  Free-trade advocates in the NZ Government began proposing that this anomaly be eliminated.  This reform would not only liberalise New Zealand’s import policy but also reduce inflation and provide welfare benefits to the public by reducing the prices of branded consumer goods.

     A modest attempt was made in 1989 to liberalise the importation of pharmaceuticals.  The amendment of Section 32A of the Medicines Act (see above) was intended to permit the parallel importation of medicines through channels other than the franchised agents of overseas firms.  It misfired because the legislation was hasty and faulty.  US trade officials objected that New Zealand, by legalising the parallel importing of drugs, was opening the door to parallel importing in other sectors.  This in turn would undermine the protection of intellectual property by reducing the market value of the originator’s copyright or patent, and thus violate copyright laws.  While the actual harm would be small, a bad precedent would be set by New Zealand. 

In spite of US objection, New Zealand in 1990 passed the Importation of Medicines Act empowering the Department of Health, and later PHARMAC, to begin the parallel importation of pharmaceuticals.  Although inscribed on the Special 301 Watch List, New Zealand avoided US sanctions by restricting imports to a single sector (drugs) and a single importer (the Government), by avoiding imports that would directly compete with US patented products, and by basing the policy firmly on welfare benefits to the ill rather than the general consumer.  And New Zealand did not in the end exercise the power to parallel import drugs.  Prudence and practical cost-benefit judgement prevailed over principle.  

The drug-importing episode led to a review by the Ministry of Commerce of New Zealand’s intellectual property regime.  Earlier studies of the consumption of cultural imports by New Zealanders in the post-World War II period had shown a preponderance of American sourcing, which outstripped not only British but also local products.  For example, in 1987, 83 percent of film screenings and 43 percent of television programmes were of US origin, and in 1985 more than 30 percent of general books and textbooks were imported from the United States.
  In the 1990s the majority of audio and video cassettes, CDs, and computer software products came from the United States directly or indirectly.  This constituted a multi-million dollar business for NZ importers and retailers as well as for US suppliers.

The NZ Ministry of Commerce review took account of this trade, and also of ongoing multilateral negotiations on the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS).  In 1994, conclusion of the TRIPS agreement was imminent.  The National Government, just returned to office for a new term, instructed the Department of Justice to draft revisions of the Copyright Act 1962 to bring it into conformity with the TRIPS agreement and with the Government’s trade liberalisation policies, and to incorporate the TRIPS agreement in New Zealand law.  

In March 1994 Justice completed a draft proposal to allow parallel importing, that is, the importation of copyright material without the consent of the New Zealand copyright owner.  Justice also proposed to make importation of fraudulent or unlawfully copied material a civil offence, that is, to decriminalise it, and to shift the burden of prosecuting the offender from the Customs Service to the private purchaser. 

     New Zealand’s Ambassador in Washington, Denis McLean, responded with apprehension to the Justice proposal:

Justice’s current proposal to lift entirely the prohibition on parallel importation would have far broader implications for US intellectual property interests than…off-patent pharmaceuticals.  It is conceivable that New Zealand could end up on either the ‘Priority’ or ‘Priority Watch’ list.  In both cases these would mean that New Zealand would be publicly identified by the [US] Administration as a country denying fair or equitable market access in the area of intellectual property.

In his report McLean elaborated the importance with which intellectual property exports were viewed by US trade officials and noted the punitive tariffs recently imposed by the United States on offenders such as China.  

The Justice proposal, and a letter expressing the Ministry of Foreign Affairs and Trade’s concerns, were submitted to the Parliamentary Select Committee on Enterprise, Industry and Environment in late March.  The Committee directed officials to conduct an assessment of costs, benefits, and risks and report back by August.  Justice then sought the views of around 90 companies and associations, including many subsidiaries of US corporations.  Their views were predictably opposed to parallel importing.

Subsequent hearings by the Enterprise Committee attracted over 300 submissions, in which the opponents outnumbered supporters by a two-to-one ratio.  Opponents included established agents and dealers and local industries in the information technology and entertainment industries.  Supporters were new local wholesalers and discount retailers such as The Warehouse and Noel Leeming and education and consumers associations hoping to sell, or buy, overseas copyright items such as computer hardware and software and brand name garments more cheaply. 

An econometric analysis by the NZ Institute of Economic Research reached ambiguous conclusions about the savings that could be gained by parallel importing.  Treasury was reported to favour parallel importing but the Ministry of Commerce registered its opposition to it because of dubious benefits to consumers but clear costs to established dealers.  The Ministry of Foreign Affairs and Trade maintained its opposition on the grounds that trade access to the United States could be jeopardised.

     In early August 1994 the US Trade Representative became aware of the NZ Department of Justice proposal and the internal debate.  He drafted a three-page “Non-Paper on Parallel Imports and New Zealand” setting out his objections and sent it to the US Ambassador in Wellington with instructions to make “strong representations” to the NZ Government to maintain the ban on parallel importing.  As a courtesy it made a copy available to the NZ Embassy.   Ambassador McLean’s report to Wellington was terse: 

The US Trade Representative emphasised that we should expect the United States to react vigorously if New Zealand did in fact repeal the ban…. The paper should leave no room for doubt about the likely hostile reaction on the part of the United States.

By coincidence, Assistant US Trade Representative Robert Cassidy at this time was visiting New Zealand for scheduled bilateral trade consultations.  On 10 August 1994 Ambassador Beeman invited the chairman of the Parliamentary Enterprise Committee Trevor Rogers to dinner with Cassidy.  At the dinner Rogers was able to reassure the two American officials that the weight of the inter-departmental argument was swinging against parallel importing and that his Committee would not be recommending that it be permitted.  The following day Cassidy and Beeman called on Trade Minister Philip Burdon.  Burdon told them that the National Government would not propose or support legislation to remove the ban on parallel imports.
  The Minister of Justice subsequently expressed the same view on the floor of Parliament.  New Zealand’s ban on parallel importing would remain.

     The debate then focused on whether the decriminalisation and privatisation of remedies against parallel importing would be sufficiently robust to halt the practice.  New Zealand officials assured US officials that the new remedies would be as effective as the old, but more consistent with free trade principles, and more economical to administer.  In due course the Ministry of Foreign Affairs and Trade reported:

With respect to the proposal on decriminalisation of the penalties for parallel importing the US Embassy has informed us that the US Government has no objection to New Zealand substituting civil for criminal penalties, provided the deterrent remains credible and that the lack of criminal penalties would not impair the ability of NZ Customs to effectively enforce laws to halt flows of parallel imports.

Later in 1994, Parliamentary hearings on the Copyright Bill amendments generated renewed complaints by US firms.  In October the NZ Embassy reported that a group of US firms which had just learned about the decriminalisation of parallel importing had complained to the US Trade Representative about the change.  The NZ official continued:

The US Trade Representative was concerned that lack of adequate enforcement in addition to decriminalisation made maintenance of the ban a hollow gesture and undermined the assurance which [Trade Minister Burdon] had given to Ambassador Beeman that the ban would remain in place.

Following reassurances by New Zealand, subsequent assessments indicated that the US Trade Representative, in contrast to periodic complaints by US lobbyists, was satisfied with New Zealand’s level of compliance.  The Trade Representative’s 1997 report on New Zealand omitted the title “Lack of Intellectual Property Rights Protection” and the entire passage on parallel importing.
   

The parallel importing issue 1998-2000 

On 14 May 1998 the parallel importing issue sprang back into life.  Attached to the budget bill, and passed in two days “under urgency”, was an amendment to the Copyright Act to lift the ban on parallel importing of all copyright goods.  The move took intellectual property lawyers, industry associations, and the US Embassy by surprise.  It attracted speculation that Commerce Minister John Luxton, frustrated by the failure of the 1994 attempt, chose a surprise tactic to pre-empt the public debate and foreign pressure that contributed to stalling that reform.  Luxton chose the budget-rider method used in 1989 to amend the Medicines Act.  While the 1989 initiative was hasty and bungled, the 1998 initiative was carefully planned.

     Since 1994 Luxton had assembled substantial evidence that the ban was not only restraining trade and keeping consumer prices higher in New Zealand than in overseas markets but also creating a legal anomaly.  In 1997 Toyota had obtained a court opinion that the widespread practice of importing used Toyotas from Japan contravened the Copyright Act.  Interim court injunctions were issued to prevent importing used Rossignol skis and Kawasaki jet-skis.   Chrysler and Mercedes Benz, and the Nikon agent, were threatening court action to block imports of used vehicles and cameras.  The American manufacturer Paccar blocked a Hamilton trucking company from importing Peterbilt trucks through an alternative agent even though the Peterbilt agent was not exercising his franchise.  

The possible legal prohibition of used vehicle imports was especially serious.  Over the past decade the Government had deliberately reduced auto tariffs and deregulated importation of used cars.  These policies lowered car prices, retarded inflation, and raised the aggregate quantity and quality of vehicles on the roads.  The policies attracted support from all parties except the Greens, and were popular amongst the public.  The auto assembly industry, New Zealand subsidiaries of Ford, General Motors-Holden, Nissan-Datsun, Honda and Toyota, set up under the previously protective tariff policies, could not stand the competition, and one by one closed down.  In 1998 the last assembly plant, Toyota in Thames, ceased production.   

Luxton in 1997 initiated a study of precedents and alternatives. The subsequent report found overseas policies were mixed, with Europe and North America prohibiting parallel importing but Japan and Singapore permitting it.  It noted that full removal of the ban on parallel importing would not contravene any of New Zealand’s international agreements, and could be undertaken without disturbing existing patent and trademark laws.  It noted also that the NZ Manufacturers Federation had relaxed its opposition to parallel imports.
  

Luxton then commissioned a further study by the NZ Institute of Economic Research.  This study estimated that the liberalised importing of used vehicles since 1989 had produced a “welfare gain” (an aggregate saving to consumers) of $580 million.  It analysed also the book and compact disc markets and concluded, “the net impact of removing the parallel importing restriction is likely to be positive”.
  

Armed with these two studies, Luxton consulted his counterparts in Treasury, Foreign Affairs and Trade, Justice, Health, and the Customs Service, and secured qualified support.  He was also supported informally by the Governor of the Reserve Bank, the Manufacturers Federation, and non-franchise importers whose views were made known during the 1994 hearings on the Copyright bill.  Luxton submitted a detailed proposal to the Cabinet Economic Committee in April 1998.  In it he acknowledged that:

It is anticipated that this issue will create some public controversy.  A press release will be made by the Minister of Commerce…after officials have had an opportunity to provide prior briefing to the US Government, as a way of managing the impact of the decision on the bilateral trading relationship.

He noted further that:

A proposal to remove the prohibition on parallel importing of copyright goods will inevitably be opposed by some key trading partners, particularly the United States.

The Ministry of Foreign Affairs and Trade submitted a paper concluding that lifting the ban would not breach any international obligations and would provide benefits in the NZ market of competition and lower prices.  It cautioned, however, that an American reaction, probably citation of New Zealand on the Special 301 Priority Watch List, was likely.  Foreign Affairs recommended:

It is essential that the US Government receives a personal briefing on the change of policy rather than hear about it through the media.  We will arrange this briefing both through the US Embassy here in Wellington and through our Post in Washington.
  

Commerce officials in consultation with their Foreign Affairs counterparts prepared a detailed communications strategy in two parts.  It included first, a public announcement and press release by the Minister of Commerce and second, the communication of the decision to other governments, particularly the United States.  While the former was deemed routine, the latter was devised and scheduled with especial care.  

The US Trade Representative was to be briefed in person and handed an aide memoire by the NZ Ambassador in Washington a couple of hours before the announcement.  Next, the US Ambassador in Wellington was to be briefed by the NZ Minister of Commerce an hour prior to the announcement.  Other governments were to be briefed by NZ embassies as soon after the announcement as practical, given time-zone differences.  A confidential annex detailing the arrangements for all participants was drafted.

     Cabinet formally approved the communications strategy on 20 April 1998.  It also decided to lift the ban by amending the Copyright Act.  The amendment was to be included in the Budget Bill, where it would be passed without prolonged debate.  To allay fears that parallel importing would open the door to pirated goods such as copied CDs, Cabinet approved tripling the fines from $50,000 to $150,000 and foreshadowed stiffer deterrents including imprisonment. 
  

On 14 May 1998 the Treasurer read out the new policy in his budget speech.  The reactions were predictably and strongly negative from franchised importers, particularly of vehicles, CDs, and branded sports equipment, and associations such as the Retail Merchants Association. The US Ambassador warned that New Zealand risked being cited for inadequate protection of intellectual property.  The director of the American Chamber of Commerce thought New Zealand might be in breach of international agreements.

Ambassador Beeman was forthright in his criticism.  When told an hour before of the imminent lifting of the ban, he urged Luxton to submit the legislation to a Parliamentary select committee for measured consideration.  He immediately wrote to ministers Lockwood Smith, Don McKinnon and Max Bradford and influential parliamentarians Richard Prebble and Mike Moore to urge reconsideration of the new policy.
  He issued a press release arguing that copyrights were integral to the majority of US exports and that New Zealand’s action undermined their protection.  In it Beeman asserted that: 

No developed economy has completely eliminated parallel import protection for copyright holders.  New Zealand is thus setting a precedent among OECD countries that places it outside common practice.

He discounted the effectiveness of increased fines and concluded:

Parallel importing would open the floodgates of importation from many markets, making it easier for pirated goods to enter and more difficult to distinguish between pirated and genuine imports.

In Washington, US Trade Representative Charlene Barshefsky also acted swiftly and negatively.  Less than two weeks after the announcement she initiated an “out of cycle review” of New Zealand’s policy.  Her criticism extended beyond the economic effects to include the process by which the new policy was instituted:

We are seriously concerned [and] troubled that this far reaching decision would be taken with such haste and with so little consultation with concerned interests, both foreign and domestic.

Barshefsky concluded with a veiled warning:

We remain hopeful that the Government will reconsider this unfortunate decision which will undermine U.S. domestic support for efforts to enhance and expand our bilateral trade and investment relationship.

The latter remark was interpreted, as a hint that New Zealand attempts to negotiate a free trade agreement with the United States would be viewed unfavourably in Washington if US copyright goods were not fully protected.

     New Zealand Government leaders were unrepentant.  Don McKinnon indicated his government “would not buckle” and no reversal of the new policy was contemplated.  Prime Minister Jenny Shipley said that US actions to protect its own trade interests did not mean “they can dictate to the rest of the world how we manage our own affairs”.
  No political leader stood up to defend the previous policy.  The Consumers Institute, the Importers Institute, and NZ-based discount retailers praised the move as heralding lower prices for consumers.  

While a few business media commentators decried the lack of time for franchised importers to adjust, the bulk of the media backed the reform, albeit with qualifications.  Following the Prime Minister’s lead, some media took a defiant line.  The Evening Post retorted editorially to Ambassador Beeman’s admonitions that he was “way out of line” with his “blast of US indignation”.

     The out-of-cycle review took the form of a series of inter-departmental meetings at senior officials’ level convened by an Assistant US Trade Representative.  There was little urgency, because New Zealand was a small partner and its alleged transgression was minor compared with US trade disputes with European and East Asian governments.  A visit by Assistant US Trade Representative Donald Phillips on his way to Australia in September 1998 was an occasion for an American Chamber of Commerce address, front-page headlines (“US Gets Serious about Parallel Importing”) and a firm restatement of the US position.
  

But off the record, US officials indicated that the visit attracted more publicity, and seemed more threatening, than Phillips intended.  Responding in part to overtures by the US pharmaceutical and software lobbies and reflecting his personal involvement in the controversy, Ambassador Beeman had persuaded Phillips to give the public lecture in New Zealand.  The approach of trade officials in Washington, in contrast, was to register objections clearly but courteously and through official channels, and not to exaggerate the dispute.           

In April 1999 the US Trade Representative formally cited New Zealand in the Special 301 Watch List.  Thirty other countries were also cited.  NZ officials noted that New Zealand escaped citation on either the “Priority Watch” or the “Priority” list, which would have been one or two steps closer to retaliatory sanctions.  No concrete punishment of New Zealand was anticipated.  The dispute appeared to have peaked.

Meanwhile New Zealand-United States trade consultations shifted focus from disagreement on parallel importing to agreement on strengthening international instruments for protection of intellectual property.  Furthermore, the Ministry of Commerce commissioned a study by patent consultants A.J.Park.  The Park report concluded that pirated and fraudulent goods had not flooded into New Zealand since the lifting of the ban a year previously.  The Park report nevertheless recommended strengthening the Customs Service, raising penalties to include criminal charges for counterfeiting, and making prosecution easier to deter intellectual piracy and fraud.  

The Minister of Commerce in August 1999 introduced legislation based on the Park report to strengthen New Zealand’s copyright and trademark regime.  These adjustments alleviated some US concerns.  The parallel importing issue did not intrude in bilateral co-operation during the run-up to the APEC meeting in Auckland, nor was it mentioned at that meeting.

At this point the Labour opposition pledged to review parallel imports industry-by-industry, with particular attention to easing injury to local producers of CDs and books.  When the Labour-Alliance coalition won power in December 1999 it announced its intention to introduce legislation banning parallel importation of CDs, videos, films, books and software less than two years old.  Local producers of books and recordings welcomed the move, hoped it would curb pirated imports, particularly from Fiji, but called for a longer ban.  Parallel importers commented that they rarely imported new items, so the ban would not affect their business greatly.
  More importantly, the US Trade Representative took note of the Government’s pledge and in May 2000 removed New Zealand from the Special 301 Watch List.
   

Nevertheless ambiguity surrounded Labour-Alliance intentions on importation of sportswear, electronics, and other merchandise not covered by the December announcement.  The Green MPs, whose votes were necessary to give the Labour-Alliance Coalition a Parliamentary majority for the proposed legislation, were noncommittal, and National and ACT were opposed.  The United States continued to lobby for a permanent ban rather than the proposed two-year ban.
  US Ambassador Moseley-Braun warned:

The extent to which the Government of New Zealand follows through on this issue will figure largely in the Special 301 review next year.
 

Succeeding NZ Governments responded to US importuning by passing legislation in 2008 and 2011 that met many of the US Trade Representative’s concerns (see Epilogue below).  Consequently the threat of inclusion on the Special 301 Watch List and US sanctions receded.  US suasion and NZ legislative responses in the 2000s thus reduced the parallel importing and intellectual property protection issues to a difference of emphasis on how best to administer copyright laws, which virtually ended this dispute. 

Differences over genetically modified foods

In the 1970s genetic modification research in the United States began to produce practical results.  Bacteria genes were modified to make them more potent for industrial purposes, cotton fibres were made warmer, plants were made resistant to nematode worms and weevils, and the colour and smell of flowers were made more vivid.  Large corporations in the biotechnical industry soon applied genetic modification to production of food crops, producing soya beans, maize, and potatoes more resistant to pests, herbicides, and disease.

     Genetically modified (GM, sometimes called genetically engineered or GE) foods became politically controversial in 1996 when Monsanto released Roundup-Ready soya beans in the US market, without GM labelling.  Their GM quality was soon revealed by food safety specialists and the media.  Reaction in the United States was muted except among environmental activists and organic food enthusiasts.  

However, Greenpeace protested at the first shipment of GM soya beans to Britain, the confrontation was well publicised, and the issue escalated.  The European Commission approved the GM soya bean importation into the European Union zone but the governments of Austria, Italy and Luxembourg protested and France refused to comply.  Switzerland, not a member of the EU, passed mandatory labelling of any product containing 2 percent or more of a GM ingredient.  Protests and political controversy obliged the European Commission to tighten the rules in January 2000 to make labelling compulsory for any produce containing more than 1 percent of GM material.
 

     In New Zealand, the issue was taken up by opposition members of Parliament Jeanette Fitzsimons of the Green Party and Phillida Bunkle of the Alliance.  Bunkle in 1997 introduced a private member’s bill requiring mandatory labelling of GM foods.  The Government did not support the bill and it died before it got to the committee stage.  In August 1998 Bunkle submitted an amended bill.  The issue having become more widely known, there was considerable sympathy among legislators for the bill.  In the vote to submit it to committee, however, members divided 50 to 50.  The Speaker, the National Party, and the ACT Party voted against submission, the Labour Party, the Alliance, the Greens voted in support, and the New Zealand First Party split.   The necessary majority was not achieved and the bill did not proceed.

National MP Christine Fletcher then revealed that she had assigned her vote to the Government Whip, who cast her vote against the GM labelling bill.  But Fletcher changed her mind during the debate, and decided to support the Bunkle bill.  Prime Minister Jenny Shipley refused to let Fletcher change her vote, arguing that a victory by the opposition would destabilise her Government, which had just been weakened by the collapse of coalition partner New Zealand First.
   

A second reason for the Government’s strenuous opposition to the bill then emerged.  Cabinet papers obtained by the Evening Post (Wellington) and published on 30 September 1998 revealed that proposals under consideration by the Australia New Zealand Food Authority (ANZFA) had attracted strong criticism from the United States Government.  ANZFA had proposed safety testing of each GM food line separately as a requirement for approval for marketing in Australia and New Zealand.  This approach was similar to that of the Bunkle bill.  

The United States in contrast argued that case-by-case testing and approval were not necessary because extrapolation from approved similar lines, called “generic clearance”, was US practice, and found to be satisfactory.  Furthermore if GM foods were found to be safe, labelling was superfluous.  The US position contained a strong political message as well.  The Cabinet papers were reported to have stated:

The United States and Canada to a lesser extent are concerned in principle about the kind of approach advocated by the Australia New Zealand Food Authority and the demonstration effect this may have on others, including the European Union.  

And the most serious passage for New Zealand was as follows:

The United States have told us that such an approach could impact negatively on the bilateral trade relationship and potentially end any chance of a New Zealand-United States Free Trade Agreement.

Subsequently, Member of Parliament Neil Kirton, who had spoken in favour of compulsory labelling of GM foods when he was Associate Minister of Health, reported that he had been strongly lobbied twice by US Ambassador Josiah Beeman.  Kirton was reported to have said, “I was struck dumb by the aggression showed by Beeman to my stance, and the bullying tactics he used”.

The US Embassy then issued a statement in response to the Kirton story:

Just to correct the record, Ambassador Beeman met with Mr. Kirton once, not twice….  Since it is the duty of an Ambassador to accurately represent the views of his government, and since Mr Kirton was at that time Associate Minister of Health, the Ambassador restated the position of the U.S. government that trade policy decisions should be based on sound science, and raised our concerns about the possible implications that non-science-based policy might have for the U.S.-N.Z. trade relationship in future.

Meanwhile, Austria, France, and Luxembourg had introduced moratoria on certain GM imports, and Britain had adopted a three-year moratorium on planting insect-resistant and herbicide-tolerant crops.  ANZFA, cross-pressured, delayed in making a decision.  Then in February 1999 it approved applications by Monsanto Australia to market Roundup Ready soya beans and Ingard cottonseed.  In New Zealand objections were raised by Alliance and Green party spokespersons, the Consumers Institute, the Environment and Conservation Coalition, and Safe Food campaigner Sue Kedgley.  

Wellington restaurateurs joined the debate, asserting that GM labelling was essential. The Waiheke Island Community Board declared the island a genetic-engineering-free zone.   A new group called Revolt Against Genetic Engineering (RAGE) marched on Nestle’s Auckland office and demanded labelling.  An environmental vigilante group calling themselves the Wild Greens vandalised an experimental crop of GM potatoes at Lincoln University.  And Bunkle introduced her GM testing and labelling bill to Parliament a third time.

     Associate Health Minister Tuaariki Delamere and the National Party stood behind the ANZFA decision selectively to allow GM products into Australia and New Zealand.  Delamere furthermore warned that compulsory labelling was impractical given the widespread use of small amounts of GM soya flour already present in foods in New Zealand, and would add to the cost of food.  Trade Minister Lockwood Smith warned that the GM issue might distract the next WTO negotiating round from trade liberalisation reforms.  The Environmental Risk Management Authority during the 1998-1999 period approved 21 applications to test GM organisms in controlled situations, including field trials of GM maize, potatoes, sugarbeets, tamarillos, and petunias.
  

The National Business Review editorialised that “Bad politics bugs gene science” and a few scientists and food industry specialists expressed confidence in the safety of GM foods.
  But the majority of media, including The New Zealand Herald, The Listener, and The Independent took a sceptical stance.  Public opinion showed a clear aversion to GM foods.  Polled in March, 59 percent of respondents said they would not eat food they knew to be genetically modified.  In May 1999, 62 percent said they would not buy GM food.
  An application to field-test Monsanto “Roundup Ready” wheat in Canterbury attracted over 1400 submissions in opposition.

In March 1999 Prime Minister Jenny Shipley announced she supported labelling of GM foods.  In August, health ministers in Australia and New Zealand met and agreed to institute mandatory labelling of foods produced by gene technology or containing GM ingredients.  In October, however, the same ministers postponed drafting legislative proposals for three months, pending a study by the consultancy firm KPMG on costs and practical measures.  Anti-GM campaigners accused the two governments of “caving in” to pressure by the US Government and US-based biotechnology firms.  

The US response was stated clearly and publicly by State Department’s director of Australia and New Zealand affairs Emil Skodon.  In November 1999 Skodon warned that the GM issue could be the next big trade dispute between the United States and New Zealand and Australia.  He noted that the ANZFA draft proposal, requiring labelling of the process of production of a GM food item rather than its final qualities, would be “an almost unmeetable standard” that would amount to “a trade barrier against our agriculture”.
  This was regarded seriously in Washington because GM ingredients were widely used in US products.  He urged Australia and New Zealand not to legislate unilaterally, which would create a “hotchpotch of standards which would function as non-tariff barriers”.  Rather, they should join the United States and other governments in the WTO or in the UN Codex Alimentarius Commission to negotiate uniform, scientifically based food standards on a multilateral basis.  

     One of the first decisions by the Labour-Alliance government when it came to power in December 1999 was to authorise a Royal Commission of Enquiry into GM organisms.  Minister for Environment and Biosecurity Marian Hobbs indicated that the commissioners were to consider not only food safety but also the impact on agricultural research and employment of admitting, banning, or regulating GM organisms.  However, she did not support the Green Party’s demand for a halt to field trials while the enquiry was in progress.
  

In January 2000 the Montreal Biosafety Protocol was negotiated.  It legitimised the “precautionary principle” and allowed countries’ domestic law to override trade rules, that is, to disallow importation of GM organisms without sanction even if WTO rules were broken.  New Zealand applauded the adoption of the precautionary principle; the United States, with some support from Australia, decried it as an arbitrary restraint of trade not based on scientific evidence.
  Meanwhile, the ANZFA continued deliberations on the threshold and detail of mandatory labelling of GM imports.  
Epilogue

Since 2000 US officials followed closely the unfolding political debate, enquiries, and policy developments in New Zealand on pharmaceuticals, IP, and GM issues.  US disapprobation of policies that would restrain trade were made plain to their NZ counterparts, but no undue pressure was exerted while the NZ Government conducted its enquiry and formulated its policies.    

The USTR kept PHARMAC on the agenda for most of the 2000s, more to be seen to be responsive to US pharmaceutical firms’ lobbying than to substantive concerns, and pressure gradually eased as the transparency and rationality of PHARMAC’s operation became better known in Washington.  The US pharmaceutical peak organisation PhRMA also relaxed its pressure and in 2016 New Zealand was not mentioned in its submission to the USTR’s 301 Watch List whereas Canada, Colombia, India, and the EU attracted adverse commentary.
  The TPP negotiations highlighted the PHARMAC issue anew but concluded with mild guidelines obliging consultation and review but leaving PRARMAC’s operating model intact, albeit facing additional compliance and new medicine costs.
 The USTR in 2016 noted with approval that “New Zealand has agreed to promote transparency and procedural fairness in national health systems such as PHARMAC”.

Regarding intellectual property protection, the New Zealand was already a party to the Berne Convention for the Protection of Literary and Artistic works, the Universal Copyright Convention, and the Agreement on the Trade-Related Aspects of Intellectual Property Rights (the TRIPs Agreement).  In 2008 the Government passed the Copyright (New Technologies) Amendment Act and in 2011 passed the Copyright (Infringing File Sharing) Amendment Act.  Under consideration in 2016 were two further treaties, the WIPO Copyright Treaty and the WIPO Performances and Phonographs Treaty.
  Accession to the two WIPO treaties, which was imminent, promised to relieve significant concerns of the USTR and bring New Zealand into closer alignment with US intellectual protection policies.  The TPP negotiations reflected US pressure and all parties, including New Zealand, were obliged to extend the period of copyright protection, at a cost estimated at $55 million per year after the TPP Agreement comes into force.
 

Regarding GMOs, the 2003 amendments to the Hazardous Substances and New Organisms Act 1996 provided for review and carefully controlled importation of and experimentation on GM organisms.
  A Bioethics Council functioned from 2002-2009 to liaise between scientists, government, and civil society (which latter was vocally opposed to GM organisms). An outright ban expired in 2003, which eased US concerns, and now New Zealand legally imports 52 types of GM food ingredients such as products of corn and soybeans.  Food Standards Australia New Zealand (formerly ANZFA) must evaluates each and approve its release for sale, and all must be labelled.  No GM crops are grown commercially.  The United States would prefer a less strict regime but has accepted New Zealand’s policies and did not press for their relaxation during the TTP negotiations. 

The success of New Zealand’s adaptation to US concerns is indicated by the USTR’s 2016 Report on foreign trade barriers, which has dropped complaints about PHARMAC and GMO restrictions so prominent in earlier reports, and lists no specific criticism of New Zealand’s intellectual property protection.  Rather, the report states “New Zealand generally provides string IPR protection and enforcement”.  Regarding TPP negotiations the report acknowledges that “New Zealand has committed to strengthening the IPR regime”. 

Copyright disputes, like the disputes on pharmaceuticals and parallel importing and GM foods, were kept by the NZ and US Governments within the bounds of civility and proportion.  Despite distinct and in some respects incompatible positions, adjustments were explored by both sides to avert escalation and preserve good will and trust.  Officials were cautiously optimistic that even if the two governments continued to disagree indefinitely on some intellectual property, copyright, and GMO issues, their disagreements would be contained, and the wider NZ-US relationship would remain stable and fruitful. 

ENDNOTES
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Public Opinion
P

rior to the emergence of the issues of the Vietnam War and nuclear weapons, New Zealanders’ opinions of the United States were vague but generally favourable.  Generally forgotten were the differences over Pacific island claims, the Washington Naval Treaty, protectionism and sterling-dollar rivalry sketched in Chapters 2 and 9.  The World War II generation recalled with gratitude the arrival of the US Marines in 1942 and were comfortable with ANZUS and defence cooperation.  University students coming to maturity during the Vietnam War in the 1960s had a less benign view of the US role in world affairs but were regarded as a fringe minority.  It was the US ship visit issue of the 1970s and 1980s that polarised opinions, and also stimulated the most comprehensive study of New Zealand public opinion to date.  Its findings provided empirical evidence of a phenomenon previously ignored or if acknowledged regarded as prevalent only among youthful protesters: America-scepticism.  This chapter explores the evidence and speculates whether America-scepticism undermines NZ-US relations and makes resolution of defence, diplomatic, and economic disputes more difficult.  

New Zealanders and the nuclear ships dispute

Until the mid-1980s New Zealanders were relaxed about nuclear ship visits.  In 1976, a Heylen poll found only 38 percent opposing a US nuclear warship visit.
  In 1983 only 40 percent opposed.
  However, the advent of the Fourth Labour Government with its firm nuclear-free policy led public opinion to oppose nuclear ships by 76 percent in 1984.
  That nuclear antipathy has persisted and become an icon of national pride and identity.

     The NZ Government in 1986 sponsored a wide-ranging debate on security policy.  The Prime Minister set up a Defence Committee of Enquiry which in turn commissioned a public opinion poll and public hearings in 1986 that were the most comprehensive on defence and security issues ever done.  The broad findings were: 

· strong opposition to nuclear weapons and testing, 

· absence of a sense of conventional military threat, 

· support for alliances, particularly with Australia, but also with the United States, and 

· strong approval of non-military and peace-keeping roles of the New Zealand armed forces.
   

The poll found over 90 percent of New Zealanders opposed to the stationing of nuclear weapons in their country and 66 percent opposed to nuclear armed ship visits.  The poll found that only 18 percent of respondents believed there was a threat of armed invasion of New Zealand and a plurality of 32 percent said that no country was a military threat.  The Soviet Union was the country thought to pose the greatest military threat in the opinion of 31 percent and another 5 percent feared “the Communist bloc”.  But, reflecting a persistent streak of scepticism now deepened by the nuclear-ship-visit dispute, 14 percent of New Zealanders regarded the United States as a threat, just ahead of France at 13 percent. 

     At the same time, New Zealanders also wanted alliances by an overwhelming 82 percent, with only 14 percent opposed.  Australia was the preferred ally among 68 percent of respondents, the United States among 52 percent, Great Britain among 35 percent, and a South Pacific country among 14 percent (multiple choices were possible).  Fully 71 percent supported the ANZUS alliance whereas only 10 percent opposed it.  Support of ANZUS by National Party adherents was higher (92 percent) than by Labour Party adherents (58 percent).
 

     The key questions pitted New Zealand's non-nuclear policy against ANZUS.  The option of membership in ANZUS with nuclear ship visits was chosen by 37 percent.  The option of leaving ANZUS and banning nuclear ship visits was chosen by 16 percent.  The option of staying in ANZUS but banning nuclear ship visits was the most popular, was chosen by 44 percent.  However, because that option had been foreclosed by the United States, the latter group were asked to choose between the former two options, and their answers were redistributed.  The recalculation showed that 52 percent wanted New Zealand in ANZUS even if nuclear ship-visits were required, whereas 44 percent wanted no nuclear ship visits even if it took New Zealand out of ANZUS.  As before, National Party adherents opted more strongly for ANZUS, while Labour Party adherents tended to opt for the ban on nuclear ship visits even at the cost of exit from ANZUS.

     In later years opinion shifted further against nuclear ship visits and, by implication, against restoration of ANZUS.  Asked to choose between breaking defence ties with the United States or allowing nuclear-armed ships to visit, New Zealanders in 1986 opted for defence ties with the United States by 47 percent to 44 percent.  But by 1989 the same question evoked support of US defence ties by only 40 percent, and by 1991 only 39 percent, while opposition to nuclear armed ships climbed to 52 percent in 1989 and 54 percent in 1991.
  Two decades later, in 2010, 55 percent of New Zealanders still opposed visits by US nuclear warships.
  

     However, opinions began to soften after 2000 as a result of sympathetic coverage by the media of high-level exchanges of visits between Wellington and Washington, declarations signalling the warming of NZ-US defence cooperation, and tacit assurances that any US ship visit would be non-nuclear. A poll taken in December 2015 showed that opposition to a US Navy ship visit had dropped to 29.4 percent.
  However, the welcome was less than enthusiastic, with only 50.2 percent believing that a visit would be “a positive move” and 16 percent asserting that a visit would be “a victory for NZ anti-nuclear policy”.  Clearly anti-nuclear opinions conflated with scepticism towards US Navy ship visits are persistent elements of some New Zealanders’ views of the United States. 

     Furthermore, New Zealanders continue to prefer an independent foreign policy rather than, like Australia, an alignment with the United States.  A poll in 2014 found a majority of 70 percent wanting the Government to avoid taking sides in any conflict in the South China Sea.  Only 20.7 percent wanted the Government to support the United States (and Japan) with words or actions on the issue.
  The New Zealand Government has consistently adopted this even-handed policy in public, upholding the findings of the UN Permanent Court of Arbitration and the principle of freedom of navigation in the disputed waters but avoiding naming either China or the United States, the two principal protagonists.

New Zealanders’ views of Americans 

Public attitudes as reflected in opinion polls revealed a similar ambivalence among New Zealanders towards Americans.  The 1986 Defence poll found that 31 percent of New Zealanders felt they got along with Americans “very well” and another 46 percent felt they got along “quite well”.  But Australians and Britons ranked higher and Dutch nearly as high.
   In 1989 a survey by Gallup/C.M. Research asked New Zealanders “How do you feel about [various nationalities]?”  Americans were liked “a lot” by 14 percent and “to some extent” by 41 percent.  On the other hand, they were disliked “to some extent” by 15 percent and disliked “strongly” by 2 percent.  Nevertheless Americans ranked in popularity second only to Britons, ahead of Germans, Japanese, Russians, and French, in that order.
   

     A decade later America placed fifth in popularity among twelve countries, behind Australia, Canada, Britain, and Sweden, and ahead of Ireland, Germany, Japan, South Africa, China, and Serbia.  Forty-eight percent of New Zealanders held positive views of the United States (compared with 75 percent holding positive views of Australia), but 18 percent answered that their views were negative.
  

     In 1994, polled New Zealanders ranked the United States second only to Britain (out of thirty) as the country they would like to visit and second only to Japan as a source of advanced technology.
   However, in the same poll they ranked the United States fourth, between India and China, on “mismanagement of environment and wildlife” and 13th, between Taiwan and Singapore, on “abuse of human rights”.  Asked which countries’ art and culture attracted them, New Zealanders ranked the United States only 15th, between Sweden and Indonesia.
  Again regarding perception of American culture, in 1999 43 percent of polled New Zealanders agreed with the proposition that “I worry that New Zealand is becoming too Americanised”.  Only 28 percent disagreed; 30 percent neither agreed nor disagreed.

     A UMR Insight poll in 1999 asked New Zealanders to rate 12 countries on a scale from very positive to very negative.
  Fifteen percent gave the United States a very positive rating and 33 percent rated it somewhat positive.  Only 6 percent rated the United States very negatively.  The United States ranked fifth equal (with Ireland) behind Canada, Australia, Sweden, and Britain, and ahead of Germany, Japan, South Africa, France, China, and Serbia.  A cross-tabulation showed that Aucklanders, men, and older and higher income respondents rated the United States most positively.  New Zealanders living outside Auckland (especially Wellington), women, homemakers, and younger and less affluent respondents were more negative.  National and ACT Party voters displayed the most positive view of United States, whereas Labour and Alliance voters were most negative.
  US popularity around the world plummeted in the 2000s as a result of the policies of President George W. Bush, and New Zealand was no exception.  For example, UMR Research polls found that the percentage of New Zealanders with a “positive view” of the US fell from 54 percent in 2001 to 29 percent in 2003 and even as recently as 2015 remained at only 35 percent, well behind Britain, Australia, Japan, Germany, and even France.
   
     Turning to New Zealanders’ views of US leaders, one finds that ratings of US President Bill Clinton were positive but variable in 1998-99.  They ranged from 62 percent favourable and 33 percent unfavourable in September 1998, during the Monica Lewinsky episode, to 81 percent favourable and only 15 percent unfavourable just after the President’s visit to New Zealand during the APEC summit in September 1999.
  The latter figures topped even those of Britain’s Prime Minister Tony Blair in popularity.  This favourability rating was remarkable also in light of the critical media coverage of Clinton’s imposition of a tariff on NZ lamb just two months previously (see Chapter 10).  President George W. Bush provoked negative reactions.  In 2004 only 31 percent of New Zealanders had a favourable impression of George Bush whereas double that number, 67 percent, had an unfavourable impression.
 This put Bush well below not only Tony Blair and John Howard but also Vladimir Putin in the eyes of New Zealanders.  The presidency of Barack Obama reversed opinions as New Zealanders responded to Obama’s sophistication, moderation and willingness to consult and cooperate with the leaders of US allies and partners, including New Zealand.  In 2009 Obama was regarded favourably by 81 percent of New Zealanders, and his high ratings stayed over 80 percent for the next four years, making him more popular than David Cameron (50 percent), Angela Merkel (46 percent), Tony Abbott (36 percent) and Vladimir Putin (10 percent). 

     One may speculate that views of the United States appear to have taken a downturn in 2016 as Donald Trump emerged as the Republican candidate for President and made statements most New Zealanders regarded as bizarre if not dangerous.  In straw poll I have taken amongst my university students and public talk audiences the overwhelming majority opted for Hilary Clinton, and expressed bafflement that so many Americans appeared to support Trump.  

    Despite their coolness towards the US and some of its leaders, New Zealanders have been warm about trade with the United States.  A poll in 2004 found 60 percent of respondents believed a free trade agreement with the United States was “important” or “very important” to the future prospects of New Zealand.  Support was high in the upper age and upper income groups and amongst National, NZ First, and ACT voters but low among younger and less affluent respondents and Labour and Green voters.
  However, strident criticism of alleged US domination of negotiations of the Trans-Pacific Partnership lowered popular approval of trade with the United States and left the public divided on the merits of free trade agreements.

     Poll figures, taken as a whole, suggest three tentative conclusions.  First, despite the evidence of anti-American feeling among activists on the political left, 
 media criticism of aspects of US life and politics, and specific NZ grievances over defence and trade relations, New Zealanders in the main are positively disposed towards the United States and towards Americans. Only a minority of New Zealanders are consistently negative towards the United States or could be characterised as “anti-American”.  Second, while approval ratings appear to have risen and fallen in response to events, over time the mildly positive rating of the United States has been fairly constant; no striking trend up or down can be detected.  Third, New Zealanders are selective and conservative in their approval, and still give their highest ratings to traditional Commonwealth partners, Britain, Canada, and Australia.  

American opinions of New Zealand

American’s views of New Zealand are harder to ascertain, since New Zealand is peripheral to US security and well-being, except as an attractive tourist destination.  Perceptions by young American servicemen arriving in Auckland or Wellington in 1942 were summed up as follows:

Quite a number had been unaware of its existence or had believed it was part of Australia.  Others had a hazy notion of a smudge in the south Pacific peopled by dark skinned natives and many sheep and governed by Winston Churchill.

Periodic polls conducted by the Chicago Council on Foreign Relations have not included a question on New Zealand, or even on Australia.  A Gallup poll in 1980 found that 62 percent of Americans knew “not very much” or “nothing at all” about New Zealand.  Americans in the same poll did not include New Zealand among 17 countries thought to be important to US interests.
  

     Nevertheless, the Yomiuri newspaper (Tokyo) sponsored a Gallup poll of Japanese and Americans in 1988.  US respondents were asked to choose among 30 countries that they regarded as “most trustworthy”.  Canada topped the list.  Remarkably, in spite of the alleged feeling among US officials that a promise to allow US ship visits had been broken by the Labour Government, New Zealand scored second in trustworthiness, ahead of Britain, Australia, Switzerland, Sweden, France, West Germany, Norway, Netherlands, and Japan.
  American polls on desirable tourist destinations consistently place New Zealand in the top ten.  United Airlines advertises flights to New Zealand with the heading “Discover the incredible landscapes of New Zealand” and US tourism continues to grow.  Clearly the nuclear-ship-visit controversy made little negative impact on the American public.  

     On the fragmentary evidence available, American views of New Zealand appeared warmer than New Zealand views of America.  The degree to which these favourable US public views contributed to moderating official US policies towards New Zealand is unknown, but the direction of influence, however small, was positive from New Zealand’s perspective.  Albeit diffuse and intangible, this reservoir of US public good will was a political resource on which New Zealand diplomats drew in the course of the logistics and trade disputes described in later chapters.  

     The reverse was also the case.  The reciprocal views of New Zealanders towards the United States – favourable in the main with scepticism among a vocal minority – created a positive political context that helped leaders and officials from both sides to manage the disputes of the 1980s and 1990s.  

The author in 1986 did a research tour in the United States and upon his return recorded his impressions.
  He found that Americans fell into three broad categories of knowledge and concern about the nuclear ships dispute with New Zealand.

First, because of the thinness of media coverage and superficiality of knowledge, ordinary citizens were puzzled about the dispute but retained a favourable impression of New Zealand, particularly its scenery but also its quality of life and cleanness of government. 

Second, students, educators, state and local officials, federal civil servants, and lower-ranking military officers who were moderately well informed found the nuclear-free policy inconsistent with an alliance relationship.  Some believed that it undermined US efforts to deter Soviet aggression and stabilise the world balance of power.  A minority sympathised with New Zealand’s idealism and supported New Zealand's nuclear-free posture.

Third, officials in Washington, particularly in the Departments of State and Defense and researchers and staff assistants in Congress were almost unanimously opposed to New Zealand’s no-nuclear-ship-visit policy. They stressed its harmful consequences for ANZUS, the bilateral relationship, and the stability of the Asia Pacific region.  The State Department tended to view the problem as one of political and diplomatic management.  The Defense Department in contrast emphasised security risks and was more explicitly critical of New Zealand.  Both agencies agreed on the rightness of the US cut-off of military contacts even as they differed slightly on how firmly and extensively that policy should be applied. 

On the other hand, there was no nugget of hostility, no wish to do harm, only puzzlement, disappointment, or occasional annoyance among officials.  All expressed positive feelings towards New Zealand and indicated they would welcome New Zealand back into ANZUS if nuclear ship visits were restored.   Admiral William Crowe’s views were more nuanced.  He was critical of David Lange for promising but failing to resolve the US ship-visit issue, but acknowledged that “New Zealanders have an idyllic, beautiful country that is steaming along in its own semi-socialistic way with an economy built around sheep.  They have no great incentive to be involved in world politics.”  He concluded that New Zealand’s absence from ANZUS was of no importance to either the United States or New Zealand, and that “we have no reason to be worried about them.  We have fashioned a new relationship with New Zealand now which is rather comfortable for both parties and we should leave it at that”.

     First qualification.
   It would be premature to conclude that New Zealanders are uniformly and consistently “anti-American”.  Three qualifications follow.  First, a closer look at the polling data shows that opinions shift with events, policies, and personalities.  A look at polls in 1998-1999 illustrates opinion volatility. In September 1998, during the Monica Lewinsky episode, ratings of US President Bill Clinton were only a modest 62 percent favourable and 33 percent unfavourable.  But in August 1999 Clinton visited New Zealand.  Under Prime Minister Jenny Shipley’s chairmanship, he conferred constructively with other APEC leaders in Auckland, travelled to the South Island, wore a NZ wool jacket, and walked among admiring crowds.  The officials in his entourage made themselves available to NZ leaders and officials, the media, and the business community.  US popularity, and the personal popularity of Clinton, soared to 81 percent, surpassing that of even Britain’s Tony Blair, heretofore the most popular leader in NZ eyes until Barack Obama became President in 2009.  

     Also in 1999 a UMR Insight poll asked New Zealanders to rate 12 countries on a scale from very positive to very negative.  Fifteen percent gave the United States a very positive rating and 33 percent rated it somewhat positively.  Only 6 percent rated the United States very negatively.  The United States ranked fifth equal (with Ireland) closely behind Canada, Australia, Sweden, and Britain, and substantially ahead of Germany, Japan, South Africa, France, China, and Serbia.
  

     Another surge of US popularity was generated by the attacks of 9 September 2001, after which New Zealand leaders pledged support of the US war on terrorism.  Polling data are non-existent for earlier decades, but anecdotal evidence suggests that US popularity rose during the early years of the Pacific War and again during the Korean War, the Cuban Missile Crisis, the assassination of President Kennedy, and the liberation of Kuwait in 1991,  but fell during the latter years of the Vietnam War, the Nixon-Watergate scandal, President Reagan’s clandestine interventions in Latin America, and the more bellicose episodes of the nuclear stand-off of the Cold War, including new US tests or deployments of missiles in Europe.  

     Second qualification.   A second qualification centres on the categories of New Zealanders who are allegedly “anti-American”.  Generally speaking, younger New Zealanders who grew up during the Vietnam war and the nuclear-testing and warships controversies tend to be more “anti-American” than older New Zealanders, who remember World War II or the Korean War.  Public opinion polls indicate that educated and professional New Zealanders, union activists, residents of the cities especially Wellington, and women tend to be more sceptical than people in business and trades, men, Maori, and Auckland, South Island and rural residents.  Those who vote Green or Labour tend to be much more critical of the US than those who vote for National or ACT.   

     Third qualification.  On the face of it, the Labour Party Cabinet ministers of the 2000s had all the demographics that would incline them to anti-Americanism:  they came to political consciousness during the Vietnam War and many participated in anti-war and anti-nuclear demonstrations; they grew up in cities and gained higher education; and women leaders were prominent.  But aside from occasional intemperate remarks by individual ministers, the Labour Cabinet was not noticeably anti-American, and Helen Clark met George Bush with courtesy.  This highlights a third important qualification to the anti-Americanism thesis: ministerial responsibility.  Students and other participants in “anti” demonstrations of all types are not accountable for policy consequences, whereas political leaders are answerable to diverse constituencies and to the disciplines of their political party, government institutions such as Parliament, and law and precedent.  While they may be tempted by media notoriety and electoral visibility to publicly criticise the United States or any other government such as China’s or Russia’s or France’s with whose policies they disagree, they soon learn that New Zealand’s interests, and their own political fortunes, are best served by diplomatic toleration, moderation and courtesy.  

     Below the level of cabinet ministers, the officials of MFAT, the CEOs of business enterprises, and the leaders of educational and scientific institutions conduct the daily business of dealing with counterparts in the United States.  In my experience, the rhetoric of anti-American protest demonstrations, NGO and union advocacy tracts, and cyberspace blogs is foreign to their ears and never, even during the off-the-record interviews I have conducted, are anti-US phrases part of their discourse.

Two New Zealands?

One is tempted to conclude that two realms of discourse run in parallel in New Zealand, one ideologically, reflexively, and overtly anti-American, and the other favourable or at least non-committal in orientation.  In mainstream leadership circles the latter prevails.  In peripheral political spaces, including political parties of the left, many peace, disarmament and environment NGOs, some labour unions, and among intellectual journalists and academics of a liberal-internationalist or post-modernist persuasion, America-scepticism is endemic.  Which realm is larger?  Whereas early-2000s polls suggest that the critics predominate, the most recent poll available, the NBR-Philips Fox poll of June 2006, reveals that 60% of New Zealanders had a favourable opinion of the US, and only 33% had a negative opinion.
  This poll finding is more consistent with polls in the 1980s and 1990s than the polls during the Bush presidency and Iraq War period.  It suggests that there is an underlying majority of support for the US that shrinks or expands in response to US policies and leaders’ attractiveness.  In this author’s opinion, the election of former Secretary of State Hillary Clinton as President, and the framing of defter and better explained policies towards Iraq, Iran, and Afghanistan and the war on terrorism, will expand the majority of New Zealanders favourable to the US.  Election of the leading Republican candidate, property developer Donald Trump, who is noted for his blunt and immoderate assertions, would have the opposite effect. 

     Nevertheless the fact remains that a large number of America-sceptics live in New Zealand, and some of them are active, articulate and influential in shaping public opinion.  The policy question arises: Can America-scepticism, given that it is persistent, even though in a minority most of the time, be corrected, and does it matter if it can’t?  It is reasonable to suppose that better US public diplomacy initiatives, more vigorous NZ government justifications of its America policies, more sympathetic media coverage, and better balanced high school and university teaching could reduce the number of New Zealanders who seize on stereotypes that emphasise that American leaders are militaristic, insensitive, and ignorant of the rest of the world and the US population either hedonistic, materialistic and violent or religiously fanatic.  An accounting of US virtues at home and constructive and generous policies abroad should be set alongside the list of eccentricities, mistakes, and crimes that have marred recent US history.  These actions could reduce the numbers who opt for ‘unfavourable’ in opinion polls and perhaps produce a small ‘favourable’ majority in time.  But I doubt that those who are ideologically anti-American, or those who take their cues from anti-American activists and intellectuals abroad, will ever disappear.  As long as America is not Denmark or Switzerland, anti-Americanism will survive among a certain number of New Zealanders, and indeed among a certain number of people in every country in the world including the United States itself.  

     But the persistence of America-scepticism is not necessarily detrimental to NZ-US relations as long as those who make policy in government, commerce, academia, and science remain open-minded and balanced, able to keep their focus on the interests of their enterprise and the interests of New Zealand as a whole, keep in check their personal sentiments, and avoid capture by vocal advocates and seductive critics.  To illustrate, in 2012 a poll found 65 percent of the public opposed to the secrecy of the TTP negotiations, 61 percent opposed to allowing foreign investors to sue the NZ Government  and 52 percent opposed to any trade-off in the TPP that would raise the cost of medicine , yet the Government persisted with the TPP negotiations despite these adverse public views, and those manifested also in large public demonstrations.
  Furthermore, if vigorous debate and lawful dissent are essential elements of good policy-making in a democracy, then a bit of America-scepticism is not only tolerable but desirable.  Rational debate and lawful dissent can be educational.  New Zealand leaders who can develop their ideas and policies to withstand critiques of America will be more informed, balanced and confident leaders, better able to pursue New Zealand’s interests in engagements with their US counterparts. 

Conclusions

To summarise, four points are worth emphasising.  

· First, America-scepticism is a permanent element in the relationship, but it rises and falls with events, policies, and personalities.

· Second, because it is expressed by a minority of New Zealanders at the political periphery, America-scepticism has not impeded mainstream New Zealanders’ mutually advantageous interaction with the United States at all levels, from government-to-government to person-to-person relations.  

· Third, sober NZ and US leaders and officials have kept focus on national interests rather than public emotion and have found much common ground for mutually beneficial security, diplomatic, and economic cooperation. 

· And fourth, lawful and factually-based America-scepticism may be a useful reality check, and a stimulant to formulation of better policies, in both countries.
     The author reminds readers that of the more than 40 differences and disputes listed in Table 14.1 below, the great majority have now been resolved, sidestepped, or superseded, and the rest have been managed with minimum damage to the overall relationship.  New Zealanders and Americans are interacting, and their governments working together, more closely than before the nuclear-ship-ban.  This is not accidental but the result of balanced moderation, responsible leadership, and skilful diplomacy on both sides.  The conclusion emerges that inasmuch as occasional differences of policy are part of any bilateral relationship, and despite the fact that America-scepticism appears to be embedded in some New Zealanders’ outlooks, the balance in the NZ-US relationship clearly favours tolerance and cooperation.

ENDNOTES
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Issues and Lessons
T

he foregoing chapters have reviewed New Zealand-United States relations sympathetically but also with attention to divergence of policies and how they were dealt with.  They should be read as an account of honest differences that typically led to negotiations and resolutions.  New Zealand-United States differences have not been extraordinary in international context.  They have arisen out of asymmetry of national interests, uniqueness of institutions and styles of policy-making, or temporary misunderstanding, as they would between any two states.  Some worsened into disputes, that is, policy clashes that persisted and proved intractable, and some still fester.  But most were resolved or fenced off from the policy mainstream.  The expectation prevails today that future differences can be managed to achieve benign outcomes.

A disputatious relationship?

This book has touched on more than forty disagreements of viewpoint, objective, or action.  These ranged from differences of historical and cultural preferences through disjunction of institutional, legal and political practices to clashes of strategic and economic interests.  A selective tally, setting aside transient disagreements and consolidating repetitive ones, yields 42 significant issues, differences, clashes or disputes that are reviewed above in some detail.  Strategic, defence, and military issues numbered 15, or 35.7 percent of the total.  Diplomatic issues numbered 10, or 23.8 percent.  Trade access and other economic issues predominate at 17, or 40.5 percent.  These issues are listed in Table 14.1, along with the chapter in which the relevant episodes are recounted.

Table 14.1

Significant Issues in NZ-US Relations 1930-2015

Strategic, defence, and military issues

Strategic rift on Pacific islands, 1930s-40s

Ch 2

ANZAC Pact misunderstanding, 1944 

Ch 3

Policy on Occupation of Japan, 1946-48 

Ch 3

Participation in Indochina, 1965-72 


Ch 3

Intelligence collaboration cuts, 1985 


Ch 7

Military research controversies, 1960-1970s

Ch 7

Omega station protests, 1968-71


Ch 7

Nuclear ship visit protests, 1973-1984 

Ch 4

USS Buchanan refusal, 1985 



Ch 4

Logistics access, post-1985  


Ch 6

Broomfield Bill, 1987-88  



Ch 6

Military contacts, post-1985  


Ch 4

F-16 leasing deal, 1999-2000  


Ch 4

Invasion of Iraq, 2003



Ch 5

Arms control divergence, 2000-2016
  

Ch 8


Diplomatic issues

NZ role in WWII decision-making, 1943 

Ch 3

UN Charter draft issues, 1945  


Ch 8

Early UN issues: Palestine 1947, Taiwan 1955

Ch 8

Deep Freeze Base issues, 1982-85


Ch 8

CTBT votes in UN 1963-1996


Ch 8

General Assembly voting, 1980-2015  

Ch 8

High-level contacts freeze, 1985-90 
 

Ch 4

ICC & Kyoto differences, 2000-2016


Ch 8

Palestinian Authority’s UNSC status 2012

Ch 8

America-scepticism 1985-2016


Ch 13

Economic issues

Imperial preference, 1930s-40s


Ch 2

ITO Charter disagreements, 1946  


Ch 9

World Bank and IMF membership, 1945-1961

Ch 9

US Meat Import Act, 1964-2016  


Ch 9

GATT subsidies code, 1979-81


Ch 9

WTO “early harvest” disagreement 1999

Ch 9

Free Trade Agreement, 1995-2009  


Ch 9

Lamb quota, 1969, 1980
 


Ch 10

Lamb tariff, 1999-2000, 2016


Ch 10

Casein access, 1977, 1981 



Ch 10

Dairy subsidies and tariffs 1980-2016 

Ch 10

Marketing boards as STEs, 1995-98  


Ch 10

Kiwifruit dumping, 1991-99  


Ch 11

PHARMAC, 1993-2015 



Ch 12

Parallel importing, 1989, 1994, 1999-2013

Ch 12

GM foods and hormone beef issues 1999-2016 

Ch 12

Investor-state dispute settlement in TPP 2016 

Ch 9

Copyright extension in TPP 2016


Ch 9, 12

Differences over the AIIB and business visas 2016
Ch 5, 9

Do these observations indicate that the relationship is persistently a disputatious one?  Is a history of the relationship little more than a litany of quarrels, large and small?  That conclusion would be wrong for four reasons.  

First, in historical and international perspective NZ-US differences have been fewer and less severe than those found in most other bilateral relationships in the 20th century.  The reader is invited to consider New Zealand’s many differences with the European Union, Japan, and even Australia, and the United States’ differences with the European Union, China, Russia, Iran, North Korea, Syria, Mexico, and even Canada, to gain a more sympathetic perspective on the NZ-US relationship.   

Second, in bilateral perspective the NZ-US issue differences are more than offset by convergence in values and styles, interests and policies.  Agreement, tacit and explicit, on most matters whether of common culture or high politics, is the norm.  Consensus has been the prevailing tendency historically, and remains so today.  

Third, this book is selective.  The author has deliberately sought out and highlighted a number of NZ-US differences that are glossed over in other accounts.  That is because he believes that an analysis of differences is more interesting, and more instructive, than an account of agreements.  Analysts of a realist persuasion take controversy as a given in the contemporary system of sovereign states, and consciously focus on the causes, course, and consequences of disputes.  Thus NZ-US differences may appear disproportionately large in the pages of this book, whereas in other accounts from other perspectives, such as those of diplomats and business leaders, they may be given less prominence.

Fourth, one could not appreciate accomplishments in NZ-US relations without first establishing the problems.  Most of the bilateral differences highlighted above were resolved by negotiation before they became full-blown disputes, and those that persisted were managed so as to prevent their exacerbation.  So what appears to be a chronicle of differences is in fact an inventory of disputes resolved, ameliorated, contained, or avoided altogether.   

From differences to negotiations

How has a half-century of disagreements been turned into a history of resolutions?  Why has the occasional unresolved dispute failed to damage the bilateral relationship?  Because NZ-US differences have been quickly subsumed in a negotiation process that typically produced a resolution.  Over the years each side has won on some issues, and lost on others.  But encouraged by past successes, NZ and US representatives have always been prepared to return to the negotiating table without rancour to start afresh on subsequent issues.  

NZ-US differences typically were resolved by moving through an eight-phase process encompassing problem awareness, diagnosis, pre-negotiation, negotiation, agreement, legitimation, ratification, and implementation.  That is, the two sides moved forward in an interactive process of eight stages in which they: 

1. jointly took note of a problem or policy clash (awareness),

2. identified the causes and dimensions of the problem or clash (diagnosis), 

3. held talks to see where they differed, what principles were at stake, and what rules to adopt to manage the issue (pre-negotiation
), 

4. appointed officials to sit down to resolve policy differences in detail (negotiation
), 

5. formalised the resolutions in written form (agreement), 

6. presented the agreement to domestic political elite and secured its political acceptance (legitimation),

7. adopted the agreement formally in law (ratification), and

8. carried out the terms of the agreement (implementation).  

     While most issues ran the full course from diagnosis to implementation, some difficult ones did not.  Some stalled after pre-negotiation, as did the NZ-US nuclear-ship-visit dispute (Chapter 4) and the lamb injury duty (Chapter 10).  In these cases, each side was perfectly aware of the other’s position and pre-conditions for negotiation, but neither would compromise its own principles, so the disputes remained at stalemate, and leaders had to work around them.  Sometimes the issue re-cycled repeatedly as did successive clashes over dairy and lamb (Chapter 10), annual kiwifruit dumping duty reviews (Chapter 11) and intellectual property and GMOs (Chapter 12).  

Some issues reached the agreement phase only by tacit consensus by NZ and US negotiators not to pursue optimum solutions in detail but rather to negotiate partial or ambiguous agreements.  Because these were capable of different interpretation by each side, or capable of deferred or cost-free implementation, they were more easily accepted by domestic elite, that is, they passed the legitimation phase.  This is characteristic of the negotiation of security treaties such as SEATO and ANZUS (Chapter 3, Chapter 4), the United Nations interactions (Chapter 8), and the GATT subsidies code episode (Chapter 9).  Another example was the 1992 Trade and Investment Framework Agreement, wherein the text foreshadowed economic co-operation in general but remained subject to subsequent decisions by the two governments (Chapter 9).  

Some differences never came to the negotiation phase and were never resolved, but were just tolerated until superseded by events.  This was particularly true of strategic and diplomatic differences (Chapter 2, Chapter 3, and Chapter 8) and intellectual property issues (Chapter 12).

During the course of negotiations, New Zealand and United States negotiators found it necessary not only to respond to the demands of their counterparts but also to assuage the demands and biases of their respective lobby groups, political parties, and legislatures.  The necessity of the US Executive to negotiate on two levels, international and domestic, exemplified the importance of the legitimation phase of negotiation theory.
  The complexity of US institutions, committees and lobbies was especially testing for NZ negotiators and traders, but they eventually learned how to manoeuvre in the US system to achieve some notable successes, as in the lamb and kiwifruit cases, and just as importantly to avert some potential disasters.  

As one would expect, negotiators from smaller countries have to plan smarter and work harder.  New Zealand’s achievements illustrated how, in an asymmetric negotiation context, a skilful small party can bring issue power to bear to offset the structural power of a large party.  As suggested by asymmetric negotiation theory introduced in Chapter 1, New Zealand’s negotiators maximised their chances for success by: 

· clarifying and prioritising New Zealand’s interests, 

· concentrating their negotiating resources on a few vital issues, 

· inter-linking their goals with those of their US counterparts,

· refining their bargaining position before and after each negotiating encounter,

· exercising moral suasion, firmness, and persistence as well as courtesy, 

· displaying ingenuity in deferring controversial issues while keeping them alive, and 

· conceding lesser objectives to gain larger and longer-term objectives.

Finally, political and administrative effort was vital in putting differences into a negotiation framework and then moving negotiations through the six phases to resolutions.  NZ leaders, officials and traders constantly had to exercise will, alertness, and diligence in order to compensate for their power-structural disadvantage vis-à-vis their giant negotiating partner.  They were fortunate that their US counterparts took the view that resolving the bilateral problems was more important than beating up their small partner.  On the whole, US officials exercised ingenuity in devising workable compromises and displayed civility, understanding, and generosity.  

Summing up and lessons

First, lessons for trade.  New Zealand has avoided being shut out of the US market, but it has not secured unambiguous entry, either.  New Zealand lamb and dairy products still do not enjoy unhampered access to the US market, and free access for casein has been maintained only by constant monitoring and lobbying to forestall protectionist impulses.  A major free trade agreement, the TTP Agreement, with the United States and ten other partners is in prospect, but depends on ratification by at least six of the partner governments with a combined GDP of 85 percent of the total, an outcome far from assured.  Nevertheless access to the American market is satisfactory, and the expiry of the lamb surge tariff and the disciplining by the WTO of US dairy subsidies and meat quotas will open the US market still further as time passes.  If the trend toward trade liberalisation continues under the new US president in 2017 (assuming that US interests prevail over protectionist campaign rhetoric) then NZ access can improve even if the TTP Agreement does not come formally into force.  But energetic negotiations by NZ trade officials will be necessary to circumvent protectionist barriers.

     Thus New Zealand is in a strong position to participate in the American recovery from the Global Financial Crisis.  But providing attractive products will not be enough.  Continued attention by the primary product exporting companies and trade officials to lobbying, legislation, and policy changes in the US agricultural sector will be necessary to secure this access.  Lasting co-operation must be built on hard-won political experience accumulated and applied by traders and officials on both sides.

Access will be eased also by the good investment, diplomatic and security relations that have been built up between the two governments, not least the mutual understanding and value sharing at the level of individual decision-makers that have resulted from frank consultations and collaborative endeavours.  Furthermore, economic, educational and cultural exchanges and tourism will create a context of mutual respect among the publics within which their leaders can get together more comfortably.

Experience is a great teacher, and adverse experiences can teach more profoundly than easy successes.  Valuable lessons have been learned from trade disputes and negotiations during the past two decades, even from those that New Zealand has lost.  Five broad lessons in the trade sector, expressed in the form of guidelines for negotiators, are summarised in Table 14.2.

Table 14.2

 Guidelines for Trade Negotiators

· Study not only the commercial opportunities presented by the US market but also the political, legal, and administrative requirements, costs, and barriers; and be aware of the ability of US competitors to leverage their government’s assistance if threatened.

· Persist in defending the right to reasonable access to the US market, basing defence squarely on WTO rules, and on mutual and local benefit (bearing in mind the interest of members of Congress in their constituents) and avoid parochial or blatantly self-interested arguments.

· Adopt American lobbying tactics to get a fair hearing but avoid overt politicisation of the dispute or counterproductive interference with US quasi-judicial and administrative processes, and be prepared to pay top US prices for top US legal and lobbyist consultancy expertise.

· Respect the limits constraining New Zealand Government intervention on behalf of private sector traders. but don’t hesitate to seek advice and contacts from MFAT and NZTE, which will be forthcoming and valuable.

· Keep the dispute logical, factual, and civil so as to keep the door open for future US access and co-operation with erstwhile competitors; base tactics on a long-term, global strategy; and keep a sectorial dispute subordinate to promoting New Zealand’s overall trading reputation.

     Next are lessons for security and diplomacy.  With appropriate adaptations, the trade guidelines apply to negotiators of security and diplomatic issues.  Good will on both sides averted a breakdown in the NZ-US defence relationship and speeded its restoration.  New Zealand and the United States are no longer allies and resumption of the ANZUS alliance is no longer an option.  But the depth of their “very, very, very close” friendship is such that a formal alliance is redundant.  The substance of security co-operation has been maintained so the new challenges of the post-Cold War world can be faced together.  Not only multilateral peace enforcement, humanitarian intervention, and peacekeeping, but also nation building, control of crime and terrorism, resource and environment protection in the Antarctic, and disaster relief in the Pacific islands may be tackled jointly. 
     The lesson this teaches is that New Zealand’s military and diplomatic usefulness in supporting endeavours of value to the United States such as the rebalancing to Asia and Middle East counter-terrorism and nation-building operations can compensate for size disparity and absence of a formal alliance.  New Zealand’s maintenance of a balanced defence force at a high level of professionalism and ability to deploy overseas have been assets in the overall NZ-US relationship, facilitating diplomacy and trade as well as multilateral security co-operation.  Reconfiguration of the NZDF to a peacekeeping force would reduce its versatility and thus New Zealand’s military and diplomatic value in the eyes of the United States (and its ally Australia).  The performance of the NZDF in Afghanistan, East Timor, and in the Persian Gulf in the 2000s and in Iraq from 2015 has shown the value to Washington of New Zealand’s combat readiness.  While idealists would prefer New Zealand to adopt an international posture based on diplomatic quality and depth rather than military quantity and scope, prudent realists advocate a judicious balance of both.  
     For scholars a lesson of this book is the value of flexible eclecticism.  As argued in Chapter 1, adoption of a single paradigm such as realism, dependency, or idealism may be tidy but their rigid application can undervalue the complexity of NZ-US interactions and neglect the ingenuity, and occasional eccentricity, of foreign policy decision-makers.  This book has adopted elements of each leading paradigm but modified them in light of three hybrids: complex interdependence, asymmetrical negotiation theory, and foreign policy analysis.  These are implicit in the information-rich case studies of NZ-US relations presented above.  Making them explicit was not the aim of this author, who set himself the task of telling the story of two governments’ interactions as interestingly and informatively as possible.  The reader may judge his success.   

Prognosis
Abandonment of the NZ-US relationship by either party is unthinkable.  The partnership has transcended New Zealand’s refusal of nuclear-powered ship visits, cancellation of weapons acquisition contracts, refusal to fight alongside the United States in Iraq, allegations of military free-riding, disputes over dairy, lamb, and intellectual property trade, complaints in the WTO about tariffs and antidumping duties, and public scepticism.  Moreover, a history of common endeavours, a convergence of principles and interests, and willingness by the leaders of each country to tolerate the policy, pace, and style differences of the other will continue to soften disputes into negotiations and advance negotiations into resolutions.  This has been the prevailing pattern for over a century.  

Making allowances for the obvious disparity of scale, occasional divergence of global interests, and inevitable differences of political priorities, this fundamental harmony is certain to prevail.  New Zealand and the United States, though no longer formal allies, will remain close friends.
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