Politics 750           Counter-terrorism (CT) and  Civil Liberties                         Hoadley June 2010
International disagreement on defining terrorism: Crime, war crime, HR atrocity or liberation tactic?

Incidence, distribution and examples of terrorism: Patterns of Global Terrorism (annual)

International conventions outlawing acts and support of terror, pre 9/11

Hijacking of planes, ships, airports (1963, 1970, 1971, 1988)


Hostage taking and injury to diplomats (1973, 1979, 1984)

Explosives and nuclear material trafficking (1980, 1991, 1997)


Financing of terrorism (1999)


UNSC Res 1267 (1999) & Res 1333 (2000) condemning Osama bin Laden & Taliban

United Nations resolutions post 9/11


UNSC Res 1368 & 1373 (2001) condemning 9/11 attacks, enjoining international cooperation


UNSC Res 1624 (14 Sept 2005) condemning incitement or glorification of terrorism 


UN Gen Assembly Nuclear Terrorism Convention (adopted 13 April 2005)

UN Gen Assembly Res 60/158 16 Dec 2005 on ‘Protection of Human Rights…in CT’

UN Gen Assembly adopted Global CT Strategy (adopted 8 September 2006) with HR section

National criminal and CT laws: Prevention, Enforcement, Punishment


US Antiterrorism and Effective Death Penalty Act 1996


USA PATRIOT Act 2001 and 2005-6 extension (controversial and curbed)


Combatant Status Review Tribunals (CSRT’s)  military courts created 2004 as a substitute for 



judicial process in U.S. courts 

US War Crimes Act (1996) and Military Commissions Act (2006) limited ‘torture’ prosecution

UK Terrorism Acts (2000) and (2006) (contested and softened)

NZ Terrorism Suppression Act 2002, Amended 2003, and other Acts authorising re telecom intercepts, maritime and border security, and crime prevention, with implications for business  

Counter-terrorism agencies 

UN Security Council Counter-terrorism Committee created in 2001; CT Executive Directorate set up March 2004.  Explicit liaison with UNHCHR and HRC Rapporteur on HR

US Dept of Homeland Security, FBI-CIA cooperation; new intelligence chief 

US Office of Coordinator of CT (www.state.gov/s/ct); CT Strategy; annual reports


EU’s CT directives; CT Coordinator, and The Hague Programme. Hoadley NZIR Mar ’06 and CECIL W11
NZ Cabinet and Officials Committees on Domestic and External Security; C-T ambassador. 

Policy instruments 

UN Secretary General’s 2005 ‘five D’CT strategy: ‘dissuade, deny, deter, develop, defend’
Intelligence gathering, analysis and sharing

Assets monitoring, freeze, impounding, confiscation

Surveillance, search, seizure, detention, arrest, extradition, prosecution

Attack (deterrent, punitive, pre-emptive, preventive) and regime change

CT References

UN Security Council  http://www.un.org/terrorism
US CT Strategy and Country Reports on Terrorism (annual) http://www.state.gov/s/ct/rls/crt/
NZ Auditor-General report October 2003 at  www.oag.govt.nz & Hoadley NZIR (Sept 07)

Human Rights and Civil Liberties Issues Arising from CT Measures
Political criticisms of US and UK CT measures


Invasion of privacy


Miscarriage of justice


Dampening of media freedom, rise of climate of anxiety and caution


Erosion of checks & balances, rise of central government power and secrecy

 
Infringement of states’ sovereignty and erosion of credibility of IOs and IL


US intrusiveness in European passenger name records and telecom and bank records

Detention of ‘unlawful enemy combatants’, military commissions, renditions, alleged torture

Business criticisms of CT measures

Disclosure of commercial information with loss of competitiveness, incentive & investor confidence 

Interruption or delay of flows of trade, capital, people and intellectual property


Higher compliance and transaction costs, and ultimately charges and taxes


Costs of risk planning, administration, and hedging

Example: US Container Security Initiative  

Example: International Financial Action Task Force  http://www.fatf-gafi.org
But note also the longer-term benefits of private sector compliance with CT Measures


Deter or discourage terrorists 
Lower vulnerability to terrorist attack and quicker post-attack recovery


Enhance investor, supplier, and consumer confidence in resilience of global commerce


Enhance public trust in responsible and law-abiding commercial institutions 
Initiatives of NGOs, notably Human Rights Watch (US), ACLU (US), Liberty (UK), NZ Law Society: Education, Advocacy, Mobilisation, Lobbying, Victim Support, and Litigation.
Media exposure of alleged abuses, e.g. ‘renditions’, Karzai’s associates’ prisons.
Measures Taken to Minimise Human Rights and Civil Liberties Violations while Conducting Counter-Terrorism

Resolutions and legislation specifically protecting HR and CL

UN Gen Assembly Res 60/158 16 Dec 2005 on ‘Protection of Human Rights…in CT’

UN Gen Assembly adopted Global CT Strategy (adopted 8 September 2006) with HR section

US War Crimes Act (1996) was amended to strengthen Common Article 3 of Geneva Convention 

but criminalised only specified ‘grave breaches’ so both limits and extends US power

UK Terrorism Acts (2000) and (2006) (contested; reduce period of preventive detention)


NZ Terrorism Suppression Act 2002, Amended 2003 and 2007 to protect civil liberties.

Decisions by courts


US district and federal courts granted legal assistance to Guantanamo detainees


Al Odah v. United States 2002- (many appeals) challenged bar to accessing US courts

US federal court barred secret wiretapping under USAPATRIOT Act Aug 2006)


Supreme Court decisions found suspension of writ of habeas corpus unconstitutional



Hamdi vs Rumsfeld (2004): military tribunals violate UCMJ and Geneva Conventions



Rasul vs Bush (2004)



Hamdan vs Rumsfeld (2006)



Bourmediene vs Bush (2008). 

NZ Crown Prosecutor’s prudent decision not to prosecute the Urewera 17 under TSA

Decisions by governments


Bush Administration barred cruel and inhumane treatment of prisoners in 2005


Obama Administration decision to close Guantanamo…then not to.


Obama Administration decision to suspend military tribunals…then allow them. 

Sources

HRW critique of US C-T policies  http://www.hrw.org/doc/?t=ct  e.g. ‘US: Revival of Guantanamo Military Commissions a Blow to Justice: New Rules Won’t Ensure Fair Trials’  (May 15, 2009 )

ACLU critique of US C-T policies http://www.aclu.org/safefree/index.html
Liberty HR NGO critique of UK C-T at www.liberty-human-rights.org.uk/issues/2-terrorism
Conte, Alex.  Counter-Terrorism and Human Rights in New Zealand (NZ Law Foundation, 2007).

Congressional Research Service various Reports for Congress, e.g. ‘The War Crimes Act: Current Issues’ (October 2, 2006).
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