POLITICS 750 lecture outline by Stephen Hoadley (rev 13  May 2014)

The International Criminal Court

The first proposal for an international criminal court was made by Swiss jurist Gustav Moynier, appalled by atrocities of the Franco-Prussian War 1870-71.  In 1919 the Treaty of Versailles Art 227 prescribed trial of the Kaiser but allies disagreed on ‘sovereign immunity’.  Art 228 allowed Germany to try its own war criminals: 13 were convicted and 888 acquitted.  In the wake of the Nuremberg and Tokyo trials the UNGA in 1948 asked the International Law Commission to draft a statute.  Their 1951 and 1953 drafts were sidelined by the Cold War and UNSC paralysis.  After the UNSC created the ICTY in 1993 and ICTR in 1994, the UNGA in 1994 resolved to resume work for an ICC, leading to the Rome Conference.

ICC Conference and Statute tried to correct the shortcomings of national and ad hoc tribunals, which were: 

1. Appearance of political motivation, e.g. US domination or imposition of Western values
2. Vulnerability to host govt selectivity as to time, place, accuser and accused and judges

3. Variability of standards of indictment, procedure, evidence, judgement, sentencing, and implementation

4. Expense and administrative intertia.

5. Delay of set-up, with evidence getting stale and no standing deterrent effect

Process of negotiations.  Stimulated by a 1989 proposal by Trinidad & Tobago, supported by the US, the UNGA received a ILC submission in 1994.  The UNGA set up a Preparatory Committee, which met three times 1997 and produced a Compilation of Proposals and a “Bonn text” of war crimes.  UNGA resolution 52/160 of 15 December 1997 called a diplomatic conference in Rome in June 1998.  A Conference Preparatory Commission was set up and staffed by officials from the UN Secretariat Legal Division and met 19-30 Jan 1998 in Zutphen, Netherlands, to tidy up the Compilation of Proposals into 11 chapters of 99 articles.  But the “Zutphen draft” had 1400 sets of brackets and 200 options!  Regional meetings were held early 1998 by EU in London, SADC in Namibia, A-P states in Canberra, E & CE states in Budapest, NAMs in Cartagena.  Canadian chairman Kirsch made procedural decisions and issued a chairman’s draft which focussed the negotiations.  

Consensus quickly emerged on limiting the ICC to four categories of core crimes

1. Genocide (derived from the Genocide Convention  of 1948)

2. Crimes Against Humanity (derived from the Nuremberg Principles adopted by the UN General Assembly in 1946 and codified by the International Law Commission in 1949)

3. War Crimes (derived from the Geneva Conventions of 1949 and the two Additional Protocols)  NZ proposed use of nuclear weapons but had to accept prohibition of “use of weapons causing unnecessary suffering or are inherently indiscriminate” and even then only if comprehensively prohibited and included in an annex by future amendment. See Rome Statute 8(2)(b)xx.

4. Aggression (derived from the 1928 Paris Peace Pact, the Nuremberg judgements, and customary int’l law concepts but initially without clear consensus or definition.  Finally agreed at Kampala Review Conference in 2010 to come into effect in 2017.  Determination of aggression is delegated to UNSC.
Rome Diplomatic Conference 15 June-18 July 1998 soon divided between 

1. “Like-minded states” (50-60) who were “court friendly” and tended to automatic universal jurisdiction (led by Germany, Holland, NZ, Argentina).  Supported by the ‘Coalition for an ICC’ http://www.iccnow.org/ and 235 NGOs tht attended. 

2. Court-restrictive states (a majority) who wanted an “opt-in/opt-out regime” or a la carte section of when to participate.  The P-5s and India, Mexico, Iran, Pakistan were most restrictive.  

3. France wanted a rigorous “state consent” regime requiring ICC membership or agreement by all of these:  


1. state of accused and


2. state of crime and


3. state of victim and


4. state holding the accused  before prosecution by the ICC could proceed.

4. Korea and Singapore proposed alternatives, e.g. substituting “or” for “and” (so only one threshold).  This was supported by the like-minded, particularly Germany and Switzerland, but compromised on #1. or  #2. to get agreement from the P-5, especially France and the US.

5. US reserved its position and was alternatively constructive and resistant but wanted a weak court and no jurisdiction over accused without consent of state of nationality, to protect US servicemen.  

Compromises in ICC Statute

1. Principles of subsidiarity and complementarity.  States have initial jurisdiction and can request extradition.  But after 6 months the ICC Prosecutor with Pre-Trial Chamber concurrence may rule that a state is unwilling or unable to conduct a trial and if that state’s appeal fails, the Prosecutor may resume investigation and submit charges to the Pre-Trial Chamber.

2. Principle of jurisdiction.  The principle of universal jurisdiction was rejected by the major powers.  ICC has automatic jurisdiction if EITHER the state of accused OR the state where the crime was committed is a member.  Otherwise, there is no jurisdiction over non-members unless a state gives consent or is overridden by a UN Security Council request for prosecution.

3. UN Security Council role.  UNSC can suspend ICC proceedings to pursue policies to promote international peace and security, but only for 12 months (renewable).   The UNSC can lay charges anywhere (a compromise between the P-5s who wanted indictment by UNSC only and India & Mexico & NZ who wanted no UNSC involvement).

4. Prosecutor.   He/she is independent and can lay charges, but only through a Pre-Trial panel of three judges, and subject to pre-emptive action or suspension by UN Security Council.

5. “Reservations” were prohibited, but some states made “declarations”, e.g. NZ, France.

6. Waivers.  States could delay acceptance of the war crimes statute for seven years after ICC came into being, or 2009.  France publicly insisted on this, others tacitly agreed.

7.  Crimes omitted. Omitted for lack of consensus were terrorism, nuclear weapons, bio-weapons, lasers, AP mines, cluster munitions, blockade/starvation, and environmental manipulation.

The Rome Statute of ICC was approved by 120 states at the Conference; 21 states abstained (India, Pakistan, Mexico, Arab states); seven voted against: US, China, Israel, Iraq, Libya, Qatar, Yemen.  

Establishment.  The necessary 60 ratifications of Rome Statue obtained and ICC was established 1 July 2002.  By May 2013 139 had signed and 122 ratified.   See www.un.org/law/icc/index for current tally. In 2003 Court met for first time, appointed judges and a prosecutor and a Victims’ Trust Fund.  The Assembly of States Parties meets periodically, particularly in an annual Review Conference.
   ICC is located in The Hague, financed by a combination of:


1. Assessments of states-parties (same as UNGA scale)


2. Voluntary contributions (e.g. Netherlands)

3. Services and assistance rendered by members and other states e.g. to keep prisoners

4. UN budget, but only for special circumstances referred by Security Council

Before or upon ratification, member states had to pass laws giving domestic effect to ICC Statute, particularly crimes and assistance to the ICC when requested.  In NZ the International Crimes and ICC Bill was debated in Aug-Sept 2000 and passed 5 Sept 2000; Cabinet ratified ICC Statue on 7 Sept 2000.  

On-going refinements 

In 1999-2002 the ICC Preparatory Commission met in New York and worked on clarifying: 

the elements of crimes and the definition of aggression

rules of procedure for the Court 

finance and preparation of a budget 

relations with the host country Netherlands

a treaty between the ICC and the UN (  2004 Negotiated Relationship Agreement between the

International Criminal Court and the United Nations
a treaty of privileges and immunities of officials of the Court

powers and rules of procedure for the Assembly of States Parties to adopt the above

The US role

US was initially supportive of the ICC, and US delegates were constructive in PrepCom 1999-2001 (justification in Sheffer below; criticism at www.lchr.org and www.iccnow.org).  Clinton finally signed but Bush revoked signature and in 2002 and 3003 persuaded UNSC to stay ICC investigations for 12 months; the stay failed in 2004 due to France’s opposition.  Bush also negotiated c. 100 bilateral immunity agreements (Art 98).  Congress passed the American Servicepersons Protection Act mandating US non-cooperation with ICC. 

   In 2005 US abstained on UNSC resolution to refer Sudan genocide to ICC in return for UNSC agreement on the principle of exclusive jurisdiction of non-ICC members over their own nationals. Obama is more sympathetic to US cooperation with ICC investigations, and approved UNSC action on Libya, but is restrained by the Republican-dominated Congress, so the US stand-aside from the ICC remains unchanged.  But US re-signed in 2002 (while refusing ratification) and attends annual Review Conferences as Observer and makes statements on the proceedings and decisions.
Innovations:  
1) First truly international court.  Staff of c. 600 recruited from 82 different states.

2) Witness protection program

3) Victims’ participation and reparation programs
4) Close cooperation with NGOs (although this is controversial)
Limitations: 

1) ICC cannot prosecute crimes before July 2002.

2) Many heinous crimes are omitted.

3) Some crimes are new (e.g. gender crimes, aggression), and their elements of proof are untested.

2) Powers of the Prosecutor to investigate in, or extradite from, unwilling non-member states are weak. 

3) Obligations of non-members, and states pleading “national security”, are weak.

4) Budgetary, bureaucratic, and legal constraints. (Cost >$100 m p.a. most from EU and Japan.
5) Reluctance of members to house arrested or convicted persons. Dependence on the Netherlands.

Criticisms:
1) Insufficient checks on politicised or frivolous accusations and indictments by prosecutor (US, China).
2) Prosecutor has larger budget then defence (Lubanga case).  

3) From US constitutional point of view, rights of accused are insufficiently protected because of admission of hearsay evidence and lack of a speedy jury trial and provision for bail. 
4) Selective accusation, e.g. conflict losers prosecuted, government officials’ crimes often ignored.

5) Selective prosecution, e.g. leaders of only weak states are charged. 

6) Justice is Western; all accused are African and ICC trials take place in Europe.
7) Expense and slow pace.
ICC activity so far: (Access http://www.iccnow.org/ )
	Situation
	Publicly indicted
	Ongoing procedures
	Procedures finished, due to ...
	Case initiated

by

	
	
	Not before court
	Pre-Trial
	Trial
	Appeal
	Death
	Acquittal
	Conviction
	

	Democratic Republic of the Congo
	6
	1
Mudacumura
	1
Ntaganda
	1
Katanga(G)
	2
Lubanga(G), Chui
	0
	1
Mbarushimana
	2
	DRC

	Uganda
	5
	4
Kony, Otti, Odhiambo, Ongwen
	0
	0
	0
	1
Lukwiya
	0
	0
	Uganda

	Central African Republic
	1
	0
	0
	1
Bemba
	0
	0
	0
	0
	CAR

	Darfur, Sudan
	7
	4
Haroun, Kushayb, al-Bashir, Hussein
	2
Banda, Jerbo
	0
	0
	0
	1
Abu Garda
	0
	UNSC

	Kenya
	6
	0
	3
Ruto, Sang, Kenyatta
	0
	0
	0
	3
Kosgey, Ali, Muthaura
	0
	Prosecutor

	Libya
	3
	2
S. Gaddafi, Senussi
	0
	0
	0
	1
M. Gaddafi
	0
	0
	UNSC

	Côte d'Ivoire
	2
	1
S. Gbagbo
	1
L. Gbagbo
	0
	0
	0
	0
	0
	   Prosecutor

	Mali
	0
	0
	0
	0
	0
	0
	0
	0
	Mali

	Total
	30
	12
	7
	2
	2
	2
	5
	2


Cases investigated.

	Colombia
	—
	—
	2006
	Ongoing (phase 3)
	—
	[136]

	Iraq closed
	—
	—
	2006
	Concluded
	—
	[137]

	Venezuela closed
	—
	—
	2006
	Concluded
	—
	[138]

	Afghanistan
	—
	—
	2007
	Ongoing (phase 2b)
	—
	[139]

	Georgia
	—
	—
	02008-08-1414 August 2008
	Ongoing (phase 3)
	—
	[140]

	Palestine closed
	—
	—
	02009-01-2222 January 2009
	Concluded
	—
	[141] [142]

	Guinea
	—
	—
	02009-10-1414 October 2009
	Ongoing (phase 3)
	—
	[143]

	Honduras
	—
	—
	02009-11-1818 November 2009
	Ongoing (phase 2b)
	—
	[144]

	Nigeria
	—
	—
	02009-11-1818 November 2009
	Ongoing (phase 2b)
	—
	[145]

	Republic of Korea
	—
	—
	02010-12-066 December 2010
	Ongoing (phase 2b)
	—
	[146]

	MV Mavi Marmara
	Union of Comoros
	02013-05-1414 May 2013
	02013-05-1414 May 2013
	Ongoing (phase 1)
	—
	


Selected sources:
McGoldrick, Dominic et al eds.  The Permanent ICC: Legal and Policy Issues  (2004). Good on politics of the Rome Conference.
Rubin, Alfred P., “Challenging the Conventional Wisdom: Another View of the ICC”, J of Intl Affairs, Vol 52, no. 2 (Spring 1999).  Critical view.

Scheffer, David, “The US and the ICC”, Amer J Intl L, Vol 93, no. 1 (1999) and listings on Google. US view.

Scheffer, David. All the Missing Souls: A Personal History of the War Crimes Tribunals (2012).
 “Lengthening Arm of Global Law”, The Economist (9 Apr 2005).

NZ view: see NZH pp. 39-40.  Also access www.mfat.govt.nz then enter National Interest Analysis ICC in searchbox.  Also see MFAT ICC submission to Parliamentary Select Committee (August 2000).  Hoadley has some photocopies.

Ellis, Mark S. ed. International Criminal Court : challenges to achieving justice and accountability in the 21st century /(2009)  
Schabas, William A.  An Introduction to the ICC (2nd ed 2004)

Zompetti, Joseph ed. International Criminal Court: global politics and the quest for justice  (2004)  [electronic resource]
ICC official documents website at http://www.un.org/law/icc/index.html

US State Dept on the Article 98 agreements and Servicemen’s Protection Act  at http://www.state.gov/t/pm/art98
NGO Coalition of the ICC at www.iccnow.org
Human Rights First page on ICC http://www.humanrightsfirst.org/international_justice/icc/icc.htm.

Human Rights Watch page on ICC at http://www.hrw.org/campaigns/icc/

ICC Statute declarations (reservations)

Source: http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partI/chapterXVIII/treaty11.asp#Declarations

New Zealand’s declaration:

1. The Government of New Zealand notes that the majority of the war crimes specified in article 8 of the Rome Statute, in particular those in article 8 (2) (b) (i)-(v) and 8 (2) (e) (i)-(iv) (which relate to various kinds of attacks on civilian targets), make no reference to the type of the weapons employed to commit the particular crime. The Government of New Zealand recalls that the fundamental principle that underpins international humanitarian law is to mitigate and circumscribe the cruelty of war for humanitarian reasons and that, rather than being limited to weaponry of an earlier time, this branch of law has evolved, and continues to evolve, to meet contemporary circumstances. Accordingly, it is the view of the Government of New Zealand that it would be inconsistent with principles of international humanitarian law to purport to limit the scope of article 8, in particular article 8 (2) (b), to events that involve conventional weapons only.

2. The Government of New Zealand finds support for its view in the Advisory Opinion of the International Court of Justice on the Legality of the Threat or Use of Nuclear Weapons (1996) and draws attention to paragraph 86, in particular, where the Court stated that the conclusion that humanitarian law did not apply to such weapons "would be incompatible with the intrinsically humanitarian character of the legal principles in question which permeates the entire law of armed conflict and applies to all forms of warfare and to all kinds of weapons, those of the past, those of the present and those of the future."

3. The Government of New Zealand further notes that international humanitarian law applies equally to aggressor and defender states and its application in a particular context is not dependent on a determination of whether or not a state is acting in self-defence. In this respect it refers to paragraphs 40-42 of the Advisory Opinion in the Nuclear Weapons Case."

United States declaration
"[...] The United States wishes to note a number of concerns and objections regarding the procedure proposed for the correction of the six authentic texts and certified true copies:
“…the United States wishes to draw attention to the fact that, in addition to the corrections which the Secretary-General now proposes, other changes had already been made to the text which was actually adopted by the Conference, without any notice or procedure. The text before the Conference was contained in A/CONF.183/C.1/L.76 and Adds. 1-13. The text which was issued as a final document, A/CONF.183/9, is not the same text. Apparently, it was this latter text which was presented for signature on July 18, even though it differed in a number of respects from the text that was adopted only hours before. At least three of these changes are arguably substantive, including the changes made to Article 12, paragraph 2(b), the change made to Article 93, paragraph 5, and the change made to Article 124. Of these three changes, the Secretary-General now proposes to "re-correct" only Article 124, so that it returns to the original text, but the other changes remain. The United States remains concerned, therefore, that the corrections process should have been based on the text that was actually adopted by the Conference.”
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