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Clashes in the Desert

At dawn a group of determined people assembled outside a fenced compound in a remote desert.  They were cheered by those detained inside, but pushed back by uniformed guards.  Angry shouts shattered the morning tranquility.  Then metal clashed against metal as signposts were brandished to pry apart the steel palings of the compound wall.  Four dozen bearded men squeezed out between two palings and sprinted for freedom, pursued by the guards.  Sirens sounded and the authorities arrived in force.  Mounted police made arrests.  But it took three days to restore order.  Meanwhile fire destroyed buildings inside the compound, smudging the pristine sky with smoke visible for miles around.  

This clash, resulting in injury, arson, and arrests, took place not in a Middle East conflict zone but in Australia in February 2002.  It was a provoked by refugee-support activists who confronted guards of a refugee detention camp in the town of Woomera, South Australia.  The activists aimed to draw attention to the plight of the inmates of the camp, over 1000 refugees mainly from the Middle East.  These men, women, and children, many in family groups, had been confined in this government detention center because they had entered Australia illegally.  They were the human face of the world-wide illegal migration problem.

The Woomera violence was not new.  Riots, destruction, and escapes have marred the history of the facility since it opened in 1999.  Nor was violence confined to Woomera.  At the Port Hedland center in Western Australia inmates attacked guards in May 2001.  More recently violence took place at the Curtin detention center, also in Western Australia.  In April 2002, detainees smashed computers, broke windows, stole knives from the kitchen, and held off guards with sharpened broomsticks, fence posts, and other improvised weapons.  Over a dozen guards and refugees were injured before order was restored several days later.  During the previous two years detainees in all three centers have engaged in desperate unilateral acts such as trashing or torching of their facilities, self-mutilation, lip-stitching of children, mock burials, hunger strikes, and suicide and escape attempts.   

Woomera, Curtin, and Port Hedland were just three of six such detention camps, called Immigration Reception and Processing Centres by the Australian government.  In recent years up to 5,000 refugees have been held.  The detainees were awaiting official responses to their claims for political asylum.  This was a process that initially took a few months, but in several dozen cases detainees had remained for nearly four years until final acceptance or deportation.  The specter of families of refugees from war-torn countries, innocent of any criminal offence, confined to isolated and Spartan camps for months and sometimes years, with little communication with the outside world, was a shocking one to Australians no less than liberal foreign observers.

Confrontations at Sea

To the north, another kind of confrontation erupted.  For years illegal migrants have attempted to cross the sea from China, Vietnam or Indonesia in small and overloaded boats.  Many were abandoned at sea or on isolated beaches and reefs by the people-smugglers they had employed to bring them to Australia.  Those that did not drown or fall victim to snakes or crocodiles were apprehended and sent to detention centers.  

An upsurge of  ‘boat people’ arrivals in 1999 provoked drastic measures by the Australian government.  The most notorious incident took place in August 2001, making world headlines.  A Norwegian-registered freighter, the MV Tampa, approached Australia’s Christmas Island with 433 refugees just rescued from a sinking boat.  The Australian government argued that the nearest port to the rescue point was in Indonesia, and denied permission to enter Australian waters.  The Tampa captain persisted, reporting that some of the refugees had threatened to jump overboard if returned to Indonesia.  Australian Special Air Services paratroopers then boarded the ship and steered it back to international waters.  

After some days of negotiation, the Tampa refugees were transferred to Nauru, an island republic in the central Pacific.  There, they were detained in a conference facility under the supervision of the International Organization for Migration.  Officials sent by the United Nations High Commission for Refugees (UNHCR) were to process them for refugee and asylum status.  New Zealand subsequently took 143 of them.  The rest remained, joined by others intercepted at sea subsequently.  By early 2002 the Nauru refugee population totaled over one thousand.

In October 2001 the Australian Navy rescued another group of 187 refugees from a sinking boat.  It had been sabotaged, the Australian government reported, by the refugees themselves, to prevent being sent back to Indonesia.  Furthermore a story sprang up that the refugees had threatened to throw their children overboard if not given asylum.  It later proved false, but the image of asylum-seekers’ cynicism was politically potent.  It hardened the public’s opinion of refugees trying to enter illegally, and fueled support for the government’s firm stance.  The incident tipped the balance in the subsequent national election in favor of the incumbent, Prime Minister John Howard, and his Liberal-National Coalition government.  Moreover his opponent, Labor’s Kim Beasley, supported the government’s strict policy, and so did the far right One Nation Party.  Only the Australian Democrats demurred.  The Navy then took the refugees to a camp in Manus Island, Papua New Guinea, where their claims were to be heard by the UNHCR.

These clashes in detention centers and at sea triggered unfavorable media reports at home and abroad.  The refugees’ plight generated sympathy among liberals, refugee support groups and human rights bodies, some of which condoned the refugees’ extreme actions, and rallied publicly in their support.  The United Nations High Commissioner for Refugees and the United Nations High Commissioner for Human Rights took a critical interest in the issue, much to the indignation of the Australian prime minister and immigration minister.  Australia’s reputation as a progressive, prosperous, and fair country was challenged.  But the Australian government, the principal political parties, and a majority of Australians condemned the asylum seekers’ attempts to enter Australia illegally and to use emotional blackmail to gain special treatment.  

Thus the local clashes between guards, detainees, and activists, and between asylum-seeker boats and the Australian Navy, escalated into a major rift in Australian politics and beyond.  Australia’s relations with the United Nations and Australia’s reputation in international public opinion were questioned.

International Perspective: Australia Was Not Alone

The phenomenon of asylum-seeker detention centers was not unique to Australia.  Some half-dozen Western European governments, Britain, the United States, and New Zealand prescribed detention of aliens illegally present in their jurisdictions, particularly those whose identity was not established.  Their changing detainee populations, kept in facilities ranging from “holding centers” and “immigration zones” at airports to ordinary state prisons, numbered from dozens to thousands at any given time and place.  


Nor was detention camp violence unique to Australia.  In February 2002 detainees in Great Britain burned the recently remodeled Yarl’s Wood facility.  Britain’s Campsfield facility has suffered intermittent unrest since 1997.  Refugee activists and human rights groups condemned the British government for putting over 1500 refugees into ordinary prisons until detention centers can be readied.  In France migrants in the Sangatte camp seeking to cross illegally into Britain, some by knocking down fences and jumping lorries or the cross-Channel train, in 2001 clashed with French gendarmes and refugee camp guards. 

But the Australian clashes made the headlines more often.  According to one theory, refugees are prone to violence in Australia because they have no place farther to go.  Those from the Middle East, mainly Afghanistan, Iraq, and Iran, arrived after passing through many intermediate countries.  During their difficult and sometimes hazardous transit they were buoyed by the hope of eventually reaching Australia and finally gaining security and prosperity.  Their expectations were unrealistically high, having been built up by stories proffered by migration agents and amplified by their own hopes and dreams.  Their interception on the sea or incarceration upon arrival was a rude shock, and the slow progress of their applications for residence or asylum status was demoralizing.  Their frustration was compounded by the isolated locations of Australia’s detention centers, far from urban areas from which they might get visitors, and a paucity of communications links provided in the centers.  

Over the years the majority of applicants were found to be “economic migrants” rather than true refugees facing imminent danger at home that would make them eligible for political asylum.  [See Sidebar 1]  On average four out of five were put on notice that pending their final appeals they were to be deported.  These failed applicants often became the leaders of the violence in the centers. 

Historical Background

Illegal migration and asylum-seeking are not new, but have assumed a new aspect in the past two decades.  Human migrations in search of food, living space, or freedom are as old as human history.  In the century after 1820 the equivalent of five percent of the world’s population migrated from Europe to North America and the new colonies of Britain, France, Netherlands, and other powers.  But the consolidation of nation-states in the late 1800s entailed the drawing and guarding of boundaries and the requiring of passports and visas to cross them.  A legal regime was imposed on the traditional ebb and flow.  All persons became the responsibility of one state or another, and stateless persons became an anomaly.  Travelers who lacked documentation from both the state of origin and the destination state were defined as illegal.  In the mid-1800s refugees from persecution or want, for example liberal Germans fleeing autocracy, or Irish, Scots, or Swedes displaced by land enclosures, found new homes in the United States, Canada, or the colonies such as Australia.  But their acceptance was a privilege granted by the host state, not a right inherent in their status as migrants.  Some of the nationalities displaced after the collapse of empires after World War I were acknowledged by a refugee agency set up by the League of Nations.  But Armenians fleeing the massacre by the Ottoman Turks, Russians fleeing Bolshevism, Chinese fleeing civil war and invasion by Japan, and Jews fleeing Nazism were not given systematic international succor, only voluntary individual charity.


The persons displaced by World War II, including Holocaust survivors, and also Germans expelled from Eastern Europe, were regarded as a temporary problem.  By 1947 most had returned home or found new homes, for example, in the Palestine Mandate or post-War Germany.  But in the later 1940s the declaration of independence of Israel, the separation of Pakistan from India, the Communist victory in China, and Soviet domination of Eastern Europe generated new waves of refugees.  The Palestinians in the West Bank, Gaza, Jordan, Lebanon and throughout the Middle East are the most visible reminder today of that troubled period.

  
International recognition of the growing numbers of refugees led the United Nations (UN) in 1948 to adopt an asylum clause, Article 14, in the Universal Declaration of Human Rights.  [See Sidebar 2]    The General Assembly then enlarged the agency set up by the League of Nations and named it the UN High Commission on Refugees (UNHCR).  It began its work in 1950.  The UNHCR is now one of the largest and most active of the affiliated agencies of the UN.  The UN also sponsored the Convention Relating to the Status of Refugees in 1951 and the Protocol extending it in 1967.  [See Sidebar 1.] Further internationally agreed conventions of 1954 and 1961 enjoined states to protect stateless persons.  The 1967 UN Declaration on Territorial Asylum reiterated the duty of states to give refuge to persons facing danger to their lives at home.  


Meanwhile the number of refugees continued to grow, from nearly six million in 1980 to nearly 15 million in 1990 to 19 million in 1993.  The largest groups of refugees at present are Palestinians, Afghans, Iraqis, former Yugoslavs, and various African and Southeast Asian ethnic groups fleeing ethno-nationalist conflict.  Most are encamped in adjacent countries or in sympathetic Western countries such as Germany, France, Britain and the United States.  There is some hope that many of the estimated three million Afghans in Iran and Pakistan will return now that the Taliban government is gone and peace is restored, and that peace will draw Africans home as well.  There are encouraging precedents.  Refugees from China in the 1950s and 1980s and from Vietnam and Cambodia in the 1970s have now either returned home or been integrated into new host countries.  But the prospects are not good for Palestinians or Iraqis under current governments.

Today the UNHCR estimates there are 12 million persons living in fear of returning to their home country and another 10-20 million displaced within their own country.  The UNHCR and the UN Relief and Works Agency with regard to Palestinians are assuming responsibility for many of them.  The UNHCR maintains relief programs and refugee camps, registers and screens refugees, and negotiates with countries willing to accept them.  

Most Western countries take an annual quota of refugees in consultation with the UNHCR.  They take additional refugees by way of family reunion schemes.  Many offer special quotas in response to wars, civil conflicts, or natural disasters.  Some use refugee policy to fulfill political commitments.  For example, the United States has made special provisions for Hungarian, Vietnamese, Cambodian, Cuban, Central American and Chinese refugees at various times in pursuit of its foreign policy interests.  France has been especially generous to applicants from former colonies in the Francophone area, notably North Africa and Indochina.  Britain has given preference to refugees from the Commonwealth countries, and Holland to refugees from the former Dutch East Indies.

Some Necessary Distinctions

A distinction must be made between immigrants, refugees, asylum seekers, and illegal migrants.  Aspiring immigrants make applications from their homes to prospective host countries.  They are processed routinely according to the host government’s criteria, and if successful they can immigrate, become permanent residents, and eventually achieve citizenship.  No state is obliged to accept immigrants; each state takes as many (the United States) or as few (Japan) as it wishes, and applies the criteria it judges appropriate.  No international agreements specifically regulate immigration; it remains a prerogative of individual states.

In contrast, states are enjoined by their adherence to international refugee conventions and membership in the UNHCR to accept a fair share of the world’s refugees.  But they retain control of the size of their quota and the choice of refugees to take.  Refugees need not always fulfill the criteria required of immigrants, for example education, health, youth, wealth, and language ability.  However, they are usually screened to eliminate known criminals, terrorists, or those with communicable diseases.  Healthy family groups and individuals with professional qualifications are favored.  Once accepted, refugees, like immigrants, are given full residency rights and citizenship in due course, and integrated into the host society.  

Refugees may become asylum seekers, whereupon they are treated differently.  The 1951 Refugee Convention specifies that any individual who fronts up to a government official and claims asylum (that is, refuge from persecution at home) must be accorded a process of inquiry and decision.  [See Sidebar 1]  During this process the individual must be given protection by the host government.  That government is prohibited from forcing the individual to return home if his or her life would be put at risk thereby.  If that government determines that there is no physical risk (economic hardship is not a criterion), it can deny asylum, and remove the asylum seeker from its jurisdiction in due course.  Or it may decide to accept the individual as a refugee or immigrant.

Migration Politics and Constraints

In the last two decades the number of people seeking to immigrate, or who become refugees or asylum-seekers because of interstate wars, civil strife, economic hardship, or environmental disaster, has risen rapidly.  But the quotas for immigration and refugee status offered by politically and economically attractive countries have not risen as fast.  Economists and demographers agree that ‘destination’ countries in Western Europe, North America, industrializing Asia, and Australasia gain economically from immigration, particularly by educated and ambitious individuals.  The prosperity of the United States is manifestly the result of immigration by skilled and energetic persons over the past two centuries.  One could just as well cite the contribution of immigration to the prosperity of Canada, Britain, West Germany, the Scandinavian countries, Australia and New Zealand.  

However, immigration is politically controversial at home, and growing more so.  Recent elections in Denmark, Switzerland, Netherlands, France, and Australia have revealed an upsurge in anti-immigrant sentiment.  Governments are careful to impose visible and strict limits on intakes from abroad to avoid criticism by:

· unions fearing job competition, 

· nationalists fearing changing ethnic balance, and 

· traditionalists fearing disruption of familiar cultural patterns.

People Smuggling, Illegal Entry, and Crime

Migrants determined to enter a particular ‘destination country’, but finding little chance of gaining entry by the official immigration or refugee route, are tempted to fall back on an extreme alternative: enter the country illegally.  This course is encouraged by professional migration facilitators.  These middlemen range from unscrupulous travel agents to organized criminals called people smugglers or human traffickers.  In Asia they are called snakeheads to emphasize their cold-bloodness.  These shady businessmen not only exaggerate the attractions of the destination country but also advise on how to evade the border controls.  Many go farther and provide false documentation and cover stories, arrange transportation through intervening countries to the destination country, and promise contacts, hiding places, and jobs upon arrival.  The International Organization for Migration estimated that Russian, Yugoslav, and Chinese gangs smuggled 500,000 people into Europe in 1999.  Up to four million people a year pay a total of $12 billion to be smuggled to a destination country of their choice.  The profitability of people smuggling is said to rival that of the drug trade.    

However, the cost is high, $3,000 on the average for ‘boat people’ or ‘truck people’ but up to $10,000 per person for ‘plane people’.  And the risks of being caught by border guards and deported empty handed are also high.  Worse are the risks of perishing by drowning in an unsafe boat or suffocating in a locked truck or cargo container.  In 1996 300 refugees drowned off Malta.  In 1999 over 200 refugees were recorded dead or missing en route to Europe.  In 2001 the MV Pati en route from Turkey to Greece ran onto rocks in a storm and 73 smuggled persons locked in the hold were lost.  Also in 2001 a boatload of refugees setting out from Indonesia sank with a loss of some 350 persons.  In 2001 a total of over 1000 persons died while in the hands of people smugglers, and thousands more were injured, molested, robbed, intercepted, or turned back.  Many remain stranded en route, for example in Indonesia, Albania, or Turkey, unable to go ahead, unwilling to go back to the Middle East or the Balkans, and running out of money to finance another clandestine run at the Australian or Italian coast.  Those who did make it were often consigned to sweat-shop labor, prostitution, or drug dealing, and were exploited by organized criminals, who threaten exposure for non-compliance.  Thus illegal migration and people smuggling are intertwined with international organized crime rings.

Asylum-seekers

Upon arrival, those whose forged travel documents fail to convince the immigration officer, or who are later caught without valid documents, can apply for asylum…as the people smugglers coached them to do.  If they have identity papers and are of good character, they are normally allowed to remain free, and can work and qualify for welfare while their case is being considered.  If their application is turned down, they can lodge an appeal.  A sub-profession of immigration lawyers and consultants has sprung up to facilitate – and prolong -- the application and appeal processes.  Because of the overload on immigration departments, refugee tribunals, appeal boards, and ultimately the civil courts, the process can take several years.  UNHCR figures show that asylum applications grew from 178,680 in 1980 to 570,030 in 1990 and shot up to 848,630 in 1992 before settling down to about 500,000 per year.   The top ten countries attracting asylum applications in the 1990s were Germany, Great Britain, United States, Netherlands, France, Canada, Switzerland, Sweden, Australia, and Italy.

Because of lengthy appeals, the applicant may have married a citizen, become parent of a child, earned educational or vocational qualifications, gained the support of an employer, religious or ethnic association, human rights group, or political or media influential, any of which might provide alternative grounds for a further appeal process.  Or adverse events in his or her home country such as an outbreak of violence might give fortuitous credibility to the claim of asylum.  The immigration authorities may calculate that a removal order may incur a heavy cost in administrative effort, or the minister may wish to avoid political controversy.  For any of these reasons, the applicant may be lucky, and be allowed to stay.  

For those who are caught without credible identity papers, or who are intercepted in an obvious attempt to enter illegally, for instance aboard a ship run by a known people smuggler, the outlook is grimmer.  For many, a detention center is the next stop, followed by deportation.  As governments become stricter, this is becoming the predominant outcome.  The typical success-to-failure ratio is one-to-four.  But the news of the one success seems to outweigh the news of the four failures by the time it reaches the source country.  Fresh migrants set out, pushed by insecurity and adversity, pulled by visions of safety and opportunity, and heedless of warnings from destination governments.

Australia and Illegal Immigration

In the 1970s the Australian authorities had to deal with thousands of  ‘boat people’ from Vietnam and Cambodia.  In the late 1980s and early 1990s they faced a wave of boats from Southern China.  The current run of illegal boat arrivals, mostly people of Middle East origin, began in 1989 with 224 persons appearing on Australia’s shores. Initially most were given asylum or allowed to stay on humanitarian grounds.  But after 1992, which saw the advent of ‘plane people’ (arrivals by air with fraudulent or destroyed documents claiming asylum), the patience of Australian leaders with the illegal entrants wore thin.  The government passed the Migration Amendment Act 1992 to make detention mandatory for individuals found to be on Australian soil illegally.  

Undeterred, the illegal entrants kept coming.  The annual influx grew from a few hundred to over 4000 in 1999 and 2000, taking the decade’s total past 13,000 in boat arrivals alone, and another 8,000 or so in unauthorized air arrivals.  [See Sidebar 3.]  The policy of detention grew apace, with numbers rising steadily from 460 in 1993 to the 2001 total of 2,736, down from a peak of 5000 in 1998.  This required the opening of new detention centers at Curtin and Woomera in 1999.  Four more detention centers are planned for Darwin, Singleton, Port Augusta, and Brisbane, and temporary detention facilities have been set up on Christmas and Cocos islands.  

The numbers seeking asylum have ballooned correspondingly, growing far beyond the ability of the administrative and appeal machinery to keep pace.  In the 1980s the number of applications was around 500 annually.  In the post-Tiananmen Square massacre period the figure rocketed to 16,248, three-quarters of them Chinese students.  But as the Chinese were absorbed by liberal grants of asylum, the new wave of boat people and plane people took the numbers back up.  In 2000-2001 the number was 13,015, up by 302 from the previous year.  It is estimated that 53,000 persons now live in Australia illegally, having either entered illegally or overstayed their visas.  Corresponding numbers of illegals in Britain and France are 200-300,000 and 5 million in the United States.

Australia’s policy responses

In response to the rising numbers of illegal arrivals and asylum applications, successive governments led by the Labor Party (1984-1996) and the Liberal-National Coalition (1996-present) in the past decade have introduced a number of policies to curb illegal entry.  

· Legislation to increase penalties against those who smuggle or harbor illegal entrants, to fine airlines that allow fraudulent passengers on board aircraft bound for Australian airports, to deny residency to fraudulent applicants, to strengthen the immigration service and border control mechanisms, and to restrict discretion by judges and prevent class action appeals to the courts.  

· A campaign to publicize the legal, financial, and physical risks of dealing with people smugglers or hiring illegal residents.

· The deployment of boats and planes of Coastwatch Australia (a contracted civilian coast guard service) and warships and surveillance aircraft of the Royal Australian Navy and Air Force to intercept boats crossing from Indonesia.  

· Initiation of the “Pacific solution”: the subsidizing of the Pacific island governments, Nauru and Papua New Guinea so far, to take refugees intercepted at sea.  

· Travel by Minister of Immigration Philip Ruddock to China, Indonesia, and Middle East source countries to negotiate agreements of cooperation in restraining migrant trafficking.  Indonesia agreed to set up holding camps subsidized by Australia.

· Exchange of views in the Inter-Governmental Consultations on Asylum, Refugee and Migrations Policies (IGC), the Asia Pacific Consultation on Refugees, Displaced Persons and Migrants (APC), the International Organization for Migration (IOM), particularly in the “Manila Process” on migrant trafficking, and regular consultation with the UNHCR. 

· Support of the Convention against Transnational Organized Crime and the Protocol Against the Smuggling of Migrants by Land, Air, and Sea, promulgated by the United Nations in December 2000. 

· Hosting by Minister Ruddock and his Indonesian counterpart of a conference in Bali of immigration ministers and officials to hammer out common goals and policies to restrain illegal migration in the region. 

· Offer of cash to Afghan detainees who agree to repatriation.

Recent Initiatives

In 2001, in the midst of the MV Tampa episode, the government pressed ahead with further legislation to strengthen border control.  The legislation provided for the following.

· Removal of Christmas and Cocos Islands and Ashmore Reef from Australia’s legal immigration zone.  Individuals landing there could no longer legally engage international Australia’s protection obligations by claiming asylum, nor could they apply for a visa.  And they could be removed summarily.

· Strengthened deterrence of unauthorised arrivals and imprisonment of people smugglers.

· Stronger presumption of fraud where unauthorised arrivals fail to provide information to support their claims.

· More restrictive definition of “refugee” for the purposes of Australian law.

· Narrower grounds for judicial review of migration appeals.

· Prohibition of class actions in migration litigation.

· Confirmation of the legality of intercepting boats suspected of carrying illegal migrants.
By these policies the Australian government hoped to accomplish two objectives.  First, the refugees were to be prevented from entering the legal migration zone, so the government of Australia would not have to give them the privileges required by the 1951 Refugee Convention and other treaties, with all the administrative effort, prolonged appeals, financial obligation, and political controversy this entailed.  Second, the stronger penalties and more restrictive requirements, coupled with the vigorous patrolling of the offshore waters, were to send a message to prospective asylum seekers and to the people smugglers that Australia would not be easy to enter.  Boats would have to land migrants on the mainland before asylum could be claimed.  To land on the outlying islands or to be rescued by an Australian Navy ship would confer no rights to claim asylum, and those picked up would be sent back to Indonesia or on to a Pacific island camp.  Those who managed to enter Australia would go straight to a detention center when they were caught.  And their rights to appeal, and thus their chances of gaining asylum, would be narrower.

The government claimed some success.  From August to December 2001 the Navy intercepted and turned back, or transferred to detention centers in Nauru, Papua New Guinea, Christmas Island, or Cocos Island, a total of 2446 refugees on 14 boats. In early 2002 few boats and no landings were reported, suggesting that the combination of deterrence, interception, and deflection was working.  Department of Immigration sources indicate that the administrative backlog of asylum applications has stabilized, although it remains large and may take years to bring down to the level of the 1980s.

Australian Policy Criticized and Defended

Critics allege that the government of Australia’s policies on refugees are:

· mean, 

· inefficient, 

· expensive, 

· subversive of judicial process, 

· contrary to obligations under the Refugee Convention and the Asylum Convention,

· abusive of civil liberties and human rights, and

· inhumane.

The government contests each of these allegations.  Regarding the charge that its refugee policy is mean, the government points out that it has accepted 650,000 refugees since World War II (equivalent to one-thirtieth of the current population of Australian), taken aboard more than its share of refugees from Indochina and China, and at present has the highest refugee intake in the world relative to Australia’s population.  It argues that it resists only illegal entrants, not legal refugees.  It argues that every illegal entrant that it accepts blocks the way of a legal refugee and undermines the integrity of an orderly and fair refugee policy.  Irregular acceptance for sentimental or political reasons would encourage more people to try their luck, adding to the world-wide problem of illegal migrants.  So Australia’s firm policy is serving the interest of an orderly international migration regime. 

Regarding the charge that its processing is inefficient so applicants have to wait in limbo inordinate lengths of time, the government replies that the demands on the decision apparatus keep growing at a time when the budget for staff is held constant.  Furthermore, the initial determinations of refugee or asylum status can be made in a matter of weeks, and successful applicants are quickly given residency.  A Parliamentary inquiry found that in 1993 the initial decision time was down to an average of 36 days.  It is now closer to 25-30 days.  It is the succession of appeals by unsuccessful applicants that draws the process out to months and even years.  Aside from delays because of surges of applicants or unusually difficult cases, the cause of the extended processing time is applicants’ refusal to accept the government’s decisions.    

Regarding cost, critics point out that the government had to allocate an additional $250 million for the Pacific Solution and offshore processing in the 2002 budget.  The government replied that costs would have been incurred anyway if the refugees had landed in Australia, either in detention costs, appeal costs, or welfare and resettlement costs.  Other receiving countries have incurred high costs, too.  In 1992 Western governments spent an estimated $7 billion processing asylum claimants, providing for appeals, and making welfare payments while decisions were awaited.     

Regarding the charge that it has interfered with judicial prerogative, the government argues that it represents Parliament and the people in a democratic system, and that refugee policy is inherently a matter for political judgment, not a legal-technical matter.  Due process on points of law is still available to individual applicants, all the way to the Supreme Court.  But abuses, such as class actions stimulated by unscrupulous lawyers and pressure groups, or eccentric decisions by judges inconsistent with the spirit of the policies of the day, may legitimately be curbed in the interest of an orderly system.

Regarding the charge that the obligations of the Refugee Convention and the Asylum Convention are not being met, the government points out that all persons accepted as bona fide refugees get all the rights and privileges of an Australian citizen.  No bona fide refugee is detained.  The issue hinges on who is a bona fide refugee.  The Refugee Convention and the Asylum Convention set out some broad criteria, but do not provide a mechanism for determination; that is left up to governments.  Marginal cases are given a Temporary Protection Visa valid for three years while their claims are assessed.  

But the government has cracked down on those believed to be abusing the asylum privilege, notably those who arrive illegally and appeal for asylum only when caught, or those who already have protection in another country (called “country of first asylum”).  The government believes the former are “queue jumpers” if not outright frauds.  The latter are scorned as “forum shoppers”, that is, just seeking economic opportunity abroad rather than escaping danger at home.  

Regarding the charge that detainees are denied civil liberties, the government points out that until an illegally-present person’s identity and status have been determined, the Australian government has no obligation to guarantee full legal and political rights.  Nevertheless even illegals are accorded fundamental human rights such as freedom from abuse (and none has been substantiated) and provision of food, shelter, medical care, and modest education services and amenities.  And they are given free legal aid to lodge their applications.  

A succession of Parliamentary and semi-official inspections and reviews of detention policy have concluded that the detention centers, while austere, are adequate and humane.  In light of appeals on humanitarian grounds, the government has inaugurated a program to allow wives and children of male detainees to live in a nearby community.  Moreover, the ‘back door’ is always open, that is a detainee can terminate the appeal process at any time and ask to be repatriated or removed to a country of first asylum or other safe destination, and the Australian government will not only comply but also pay the travel expenses.


Other criticisms are more radical.  Humanitarian criticism from the left springs from a conviction that no refugee or asylum-seeker should be detained, or that Australia should accept anyone who manages to arrive by whatever means, legal or illegal.  These views are not taken seriously by the government or mainstream political opinion leaders.  A poll done in February 2002 showed only 15 percent of Australians wished to end the policy of detention and 19 percent approved of keeping males in detention but releasing females and children.  But a clear majority of 56 percent supported the current policy.  Turning back all boats carrying asylum seekers also remains the preference of 50 percent, up from 40 percent five years ago.  From the right wing of the political spectrum, hyper-nationalists criticize the government for over-generous immigration and refugee quotas and failure summarily to deport all illegal entrants and overstayers.  Thus government policy sits in the middle between the extremes of left and right.  

The Australian Dilemma

The government of Australia faces a choice.  Either it abandons its policy of intercepting and deflecting illegal migrants and detaining those who get through, thus accepting all comers, or it persists with current policy, controlling and limiting migration intake.  Given present public opinion and political party views, the most likely course is continuation of existing policy, adjusted to take account of criticisms and costs. 

More broadly, Australia is beset by a dilemma, one that is shared with other destination countries.  On the one hand it depends on a constant of intake of immigrants, including refugees and asylum-seekers, for its economic prosperity.  It has been generous in the past and is committed to a relatively open immigration regime in future.  Yet by erecting policy barriers to deter, intercept, or deflect illegal entrants, and to detain those that get through, it has set the stage for ugly confrontations on land and sea.  The policy has agitated Australian public opinion, attracted criticism by human rights liberals at home and abroad and investigations by UN agencies, and jeopardized Australia’s chances of election to the UN Security Council.  Even its international reputation is under threat.  Paradoxically, in standing firm for the integrity of its entry regime, and winning popular support and re-election, the government has undermined its moral legitimacy.  

An Australian Model?

Conflict and economic inequality in the world will stimulate more, not less, migration.  Illegal migration, intertwined with people-smuggling and organized transnational crime, may be inescapable.  So Australia will not escape from its dilemma.  Nor will other destination countries.  There is a more positive view.  Australia has set a good example in the following ways, by:

· conforming to the Refugee Convention, the Asylum Convention, and UNHCR guidelines, 

· consulting with international migration organizations,

· sponsoring regional conferences to encourage multilateral cooperation on illegal migration and people smuggling, 

· negotiating bilateral cooperation agreements with source countries,

· subsidizing governments willing to take refugees, and 

· adjusting its own entry policy and administration to make it humane as well as firm and efficient.  

These initiatives may prove to be more significant in the long run than the criticism that Australia is copping from human rights liberals and the media.  Other destination countries in Western Europe, North America, and industrialized Asia should study Australia’s experience, for they are not immune to similar dilemmas.  

Conclusion: Long-Term Choices

A wider perspective reveals that illegal migration stems not only from the “pull” of attractive destination countries but also the “push” from the source countries.  War, strife, and hardship in poor counties must be alleviated with the help of rich countries, otherwise migration will grow out of control.  It is futile for destination countries to blame source countries for failing to curb illegal migrants.  It is more constructive for governments of destination and source countries to work together to set legal and humane refugee and asylum standards, institute practical and compatible migration policies, and assist each other to curb people smugglers and other human traffickers.

In short, governments have to choose.  They can ignore the problem, whereupon refugee hardship will persist and international crime will flourish.  They can react to migration surges with interception and detention, whereupon they will attract criticism and controversy at home and undermine their reputation abroad.  Or they can work on remedies to manage illegal migration peacefully, cooperatively, and humanely, while moving on to mitigate the root causes of illegal migration.  Meanwhile, illegal migration will not stop.  The choice is whether to manage it well, badly, or not at all.
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Sidebar: Chronology

19th century
States consolidate and begin to regulate migration.

1920s

League of Nations sets up an office to monitor minorities and refugees and recommend policies.

1948

The Universal Declaration of Human Rights is adopted, asserting in Article 14 the right of refugees to asylum.

1950

United Nations High Commission for Refugees begins its work.

1951 

The Convention Relating to the Status of Refugees is adopted by the United Nations General Assembly and extended by the Protocol of 1967.

1966

Australia establishes its first immigration detention center, in Melbourne.  Five more follow in 1976-1999.

1967

The United Nations General Assembly adopts the Declaration on Territorial Asylum enjoining states to give refuge to those suffering persecution at home.

1970s

A wave of ‘boat people’ from Vietnam and Cambodia arrives in Southeast Asia and Australia. 

1992

Applications for asylum worldwide reach a peak of 848,630.
1992

Illegal “plane people” begin arriving in Australia.  The government passes the Migration Amendment Act making detention of illegal entrants mandatory.

1993

Refugees numbers reach a worldwide peak of 19 million.

1999-2002
Illegal arrivals in Australia of exceed 5000 per year.  Violence breaks out in detention centers.

2000

The United Nations opens for signature the Convention against Transnational Organized Crime and its Protocol Against the Smuggling of Migrants by Land, Air, and Sea.

2001

The MV Tampa is turned away by Australian military action.  Refugees are diverted to Nauru and Papua New Guinea.  Australian government cuts Christmas Island and other territories from its immigration zone.

2002

Australia and Indonesia host a conference of immigration ministers to harmonize policies on illegal migrants and people smugglers.

Sidebar 1

1951 Refugee Convention, Excerpts

1951 Convention Relating to the Status of Refugees

Source: On the World Wide Web at 

http://www.ufsia.ac.be/~dvanheul/genconv.html

Article 1

[A refugee is a person who] owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country…
Article 31 
Refugees unlawfully in the country of refuge.

(1) The Contracting States shall not impose penalties, on account of their illegal entry or presence, on refugees who, coming directly from a territory where their life or freedom was threatened in the sense of Article 1, enter or are present in their territory without authorization, provided they present themselves without delay to the authorities and show good cause for their illegal entry or presence. 

(2) The Contracting States shall not apply to the movements of such refugees restrictions other than those which are necessary and such restrictions shall only be applied until their status in the country is regularized or they obtain admission into another country. The Contracting States shall allow such refugees a reasonable period and all the necessary facilities to obtain admission into another country. 

Article 32 

Expulsion.

(1) The Contracting States shall not expel a refugee lawfully in their territory save on grounds of national security or public order. 

(2) The expulsion of such a refugee shall be only in pursuance of a decision reached in accordance with due process of law. Except where compelling reasons of national security otherwise require, the refugee shall be allowed to submit evidence to clear himself, and to appeal to and be represented for the purpose before competent authority or a person or persons specially designated by the competent authority. 

(3) The Contracting States shall allow such a refugee a reasonable period within which to seek legal admission into another country. The Contracting States reserve the right to apply during that period such internal measures as they may deem necessary. 

Article 33 

Prohibition of expulsion or return ("refoulement")

(1) No Contracting State shall expel or return ("refouler") a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion. 

Sidebar 2

Universal Declaration of Human Rights

Source: On the World Wide Web at http://www.unhchr.ch/udhr/lang/eng
Article 14

1. Everyone has the right to seek and enjoy in other countries asylum from persecution.

Sidebar 3

Growth of Unauthorised Arrivals in Australia.
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Source: Australia.  Department of Immigration, Multicultural and Indigenous Affairs Fact Sheet 74, “Unauthorised Arrivals By Air and Sea”, February 20, 2002.  On the World Wide Web at http://www.immigration.gov.au/facts/doc/74unauthorised
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